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CONSTRUCTION MANAGER AT RISK AGREEMENT
FOR THE DOUGLAS COUNTY JUSTICE CENTER OMAHA, NEBRASKA

BETWEEN
Douglas County Unified Justice Center Development Corporation (JCDC)
1004 Farnam Street
Omaha, NE 68102
AND
Kiewit Building Group Inc.
1926 South 67th Street; Suite 300
Omaha, NE 68106

THIS CONSTRUCTION MANAGER AT RISK AGREEMENT (“Agreement”) is made this
day of December, 2018 (the “Effective Date”).
BY AND BETWEEN the Douglas County Unified Justice Center Development Corporation
(JCDC), hereinafter referred to as “Owner”, the Owner’s Representative for Douglas County (the
“County”) and the Omaha Douglas Public Building Commission (“ODPBC”), AND the Construction
Manager. Kiewit Building Group Inc. (the “Construction Manager” or “CM”).

FOR the following Project: Douglas County Justice Center, located within two blocks between
Harney Street and Howard Street, between 17th Street and 19th Street, Omaha, Nebraska;
hereinafter called the “Project”. The Project includes a Tower for Douglas County courts and
offices, a Youth Center, a Skywalk Connection to the City-County Building/Hall of Justice
Complex, and Site Improvements:
The parties hereby acknowledge the following in connection with the ownership structure of the
Project:
1. the County will own the land and improvements upon which the Project is located;
2. The County will enter or amend/extend an appropriate lease with the ODPBC for the
project.
3. the JCDC is serving as the authorized “Owner’s Representative” for both the County
and ODPBC in connection with the Project and all references to “Owner” in this
Agreement shall refer to the JCDC as the Owner’s Representative;
4. the JCDC shall administer the control budget and provide oversight and direction for
planning, financing, developing and constructing the Project;
5. Owner’s Representative has been authorized by the County and
ODPBC respectively to review and approve payments owing under this Agreement,
and the entirety of funding for payment of monies owing to the CM shaTl be provided
by the ODPBC;
6. Commencement of any services or Work is contingent upon Project funding by the
Owner and/or the ODPBC consisting of approval of the Project related to (a) bond
financing documents and (b) a Civic Center lease amendment by both the County
and ODPBC or (c) a written Conditional Notice to Proceed (CNTP) signed by the
Owner;
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7. The JCDC shall appoint an Advisory Committee and Project Manager to assist with
the oversight and direction of the Project.
8. The Project will be built pursuant to Neb. Stat. Section 13-1304(11) which provides
the powers and contracting authority of the Omaha Douglas Public Building
Commission as follows: Make all other contracts, leases, and instruments necessary
or convenient to the carrying out of the corporate purposes of the commission.
NOW, THEREFORE, in consideration of the mutual promises and covenants hereinafter
contained, the receipt and adequacy of which are hereby acknowledged, the Owner and the CM
agree as follows:
ARTICLE I
DEFINITIONS
1.1
“Agreement” shall mean this Construction Manager at Risk Agreement by and between
Owner and CM, as may be amended.
1.2
“Applicable Laws” shall mean all applicable laws, statutes, ordinances, building codes,
rules and regulations of any authority having jurisdiction over all or any portion of the Project.
1.3
“Application for Payment” shall mean applications provided by the CM to the Owner
requesting payment as set forth in Article 8. Each Application for Payment shall include an
itemized listing of all Work performed by the CM during the period covered by the Application for
Payment and the costs and fees accrued for such Work.
1.4
“Architect” shall mean HDR Architecture, Inc., the ARCHITECT/ENGINEER, hereinafter
called “Architect” or “ARCHITECT/ENGINEER” under that certain Agreement between Owner and
Architect.
1 .5

“Certificate of Final Completion” shall have the meaning set forth in Section 9.3.2.

1.6

“Certificate of Substantial Completion” shall have the meaning set forth in Section 9.3.1.

1 .7
“Certificate for Payment” shall mean a certificate from the Architect authorizing payment
of an Application of Payment and verifying that the items set forth in an Application for Payment
are true and accurate.
1.8
“Change Order” shall mean a written instrument prepared by the CM for review and
approval by the Architect and the Owner and signed by the Owner and the CM stating their
agreement upon (i) the change in the Work, (ii) the amount of the adjustment, if any, in the
Guaranteed Maximum Price, (iii) the extent of the adjustment, if any, in the Contract Time, and
(iv) and any other impact upon the Contract Documents.
1 .9

‘CM” shall have the meaning set forth in the opening paragraph of this Agreement.

1.10 “CM Project Manager” shall mean the on-site employee identified by CM to oversee the
construction site and assist in scheduling and construction matters, as more particularly described
in Section 5.6.3.2.
1.11
“CM’s Contingency” shall mean a mutually agreed percent of the Construction Costs to be
included in the Cost of the Work determined at the Schematic Design, Design Development, and
Contract Document phases. The CM’s Contingency will be jointly managed by the Owner and CM
in a transparent manner acceptable to both parties (the “Contingency Process”). The Owner
acknowledges that the CM’s Contingency is not available for scope changes unless such changes
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are agreed upon in writing within the Contingency Process. The Owner and CM acknowledge that
no portion of the CM’s Contingency is aflocated to any specific portion of the Work, but rather the
CM’s Contingency is a general fund available for use throughout the Project as a whole. The CM
shall provide reporting of charges made against the CM’s Contingency to the Owner not less than
monthly, or at such other times as the Owner may reasonably request.
1.12 “CM’s Fee” shall mean the fee due to the CM for CM’s construction and management
services established pursuant to approved Guaranteed Maximum Price (“GMP”) and as set forth
in Exhibit F.
1.13 “Construction Cost” shall mean the total cost of all subcontracts for the construction of the
Project and site improvements described in the Contract Documents, including the cost of
materials, equipment and supplies incorporated into the Project. Construction Cost shall also
include self-performed work by the CM as agreed by the Owner and General Conditions as further
described herein.
1.14 “Final Contract Sum” shall mean the sum of the final Cost of the Work and CM’s Fee, as
calculated pursuant to the terms of this Agreement. The Owner and CM shall establish the
Contract Sum as per the Contract Documents. The Owner shall have the right to inspect the
records of the CM and conduct an audit to confirm the CM’s calculation of the final Contract Sum.
1.15

“ContractTime” shall have the meaning set forth in Section 9.2.

1.16 “Cost of the Work” shall mean the total Construction Cost, the Reimbursable Expenses,
and the CM’s Contingency, but shall not include (i) the CM’s Fee, (ii) the cost of any insurance
and surety contracts purchased or controlled by the Owner, or (iii) Architect or other professional
fees. The Cost of the Work shall be set forth in detail in the GMP proposal.
1.17 “Critical Path Method Schedule” or “CPMS” shall mean the schedule for the bidding of all
subcontracts and the completion of all phases of the Work by the date of Substantial Completion.
The CPMS as adjusted by approved changes in the Work is referred to in the Contract Documents
as the Critical Path Method Schedule or CPMS. THE CPMS SHALL BE FOR THE USE AND
REFERENCE OF THE OWNER, ARCHITECT, AND CM ONLY. THE CPMS SHALL NOT BE
RELIED UPON IN ANY MANNER BY ANY SUBCONTRACTOR OR SUPPLIER FOR THE
WORK OF THE PROJECT.
1.18 “Date of Commencement” shall mean the date Owner provides the Notice to Proceed to
the CM.
1.19 “Schematic Design Documents” shall mean preliminary design documents intended to
define the general scope, scale and cost of the Project components, which shall be prepared by
the Architect and shall incorporate all items outlined in the Scope of Project in sufficient detail to
provide a clear direction for subsequent phases to be determined.
1 .20 “Design Development Documents” shall mean definite design documents based on the
framework set forth in the Schematic Design Documents consisting of drawings and other
documents to fix and describe the size and character of the Project as to civil, architectural,
structural, mechanical, electrical and plumbing systems, materials and such other elements as
may be appropriate.
1 .21
“Construction Documents” shall mean a complete set of plans and technical specifications
necessary to bid and complete the Project, including specifications consisting of the written
requirements for materials, equipment, systems, standards and workmanship for the Work, and
performance of related services.
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1.22 “Contract Documents” shall mean the documents set forth in Section 2.2, including, but
not limited to, this Agreement, the Construction Documents (including the final drawings and
specifications prepared by Architect), the Appendices to this Agreement that are identified herein,
and Modifications entered into after the Effective Date. Contract Documents shall not include any
other documents not referenced here or in Section 2.2, and specifically do not include
advertisements, invitations to bid, bidding requirements, instructions to bidders, sample forms,
CM’s bid, or other documents related to bidding.
1.23 “Effective Date” shall be the date of this Agreement, as set forth in the introductory
paragraph of this Agreement.
1 .24 “Final Completion” shall mean the stage in the progress of the Work as set forth in
Section 9.3.2.
1.25 “General Conditions” shall mean the conditions identified within the terms of this
Agreement.
1.26
“Guaranteed Maximum Price” or “GMP” shall mean the Contract Sum for the Project,
which amount is guaranteed by the CM not to exceed the amount as provided in Exhibit E. The
GMP may be adjusted by approved Change Orders. TO THE EXTENT THE COST OF THE
WORK EXCEEDS THE GUARANTEED MAXIMUM PRICE, THE CONSTRUCTION MANAGER
SHALL BEAR SUCH COSTS IN EXCESS OF THE GUARANTEED MAXIMUM PRICE WITHOUT
REIMBURSMENT OR ADDITIONAL COMPENSATION FROM THE OWNER OR OWNERSHIP.
IF THE FINAL CONTRACT SUM IS LESS THAN THE GMP, THE FINAL CONTRACT SUM
SHALL BE ADJUSTED BY CHANGE ORDER IN THE AMOUNT OF ONE HUNDRED PERCENT
(100%) OF THE DIFFERENCE BETWEEN THE GMP AND THE FINAL CONTRACT SUM.
1 .27 “Modification” shall mean (1) a written amendment to this Agreement; (2) a Change Order
pursuant to the provisions of Article 6; or (3) a written order for minor changes to the Work by
Architect.
1 .28 “Notice to Proceed” shall mean written notice from Owner to the CM stating the date the
CM and subcontractors can commence Work on the Project Site.
1 .29 “Overall Construction Budget” shall be the fixed amount specified by the Owner intended
to cover all costs of construction including the Contract Sum and the Reimbursable Expenses but
excluding all Architect fees and any other Project costs incurred directly by the Owner.
1 .30 “Ownership” shall mean the ODPDC (as defined in the introductory provisions of this
Agreement).
1 .31
“Owner” shall mean JCDC, a Nebraska nonprofit corporation and a 501(c)(3) organization,
which is the Owner’s Representative for Douglas County and ODPBC (as defined in the introductory
provisions of this Agreement).
1 .32
“Project” shall have the meaning set forth in Section 2.1 and shall include the entire scope
of construction and services as shown on the Scope of Project attached hereto as Exhibit A.
1 .33 “Project Site” shall mean the real property in Omaha, Nebraska described within the Scope
of Project.
1 .34 “Reimbursable Expenses” shall mean those expenses incurred by the CM that are to be
reimbursed pursuant to the provisions of Section 8.5.
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1 .35

“Retainage” shall be as provided in Exhibit F.

1.36

“Scope of Project” shall mean the Project scope as set forth in Exhibit A.

1.37 “On-Site Superintendent” shall mean personnel identified by CM to oversee the
construction site and assist in scheduling and construction matters, as more particularly described
in Section 5.6.3.1.
1 .38 “Subcontracts” shall mean all contracts between the CM and subcontractors for services
provided in connection with the Work on the Project.
1 .39 “Substantial Completion” shall mean the stage in the progress of the Work as set forth in
Section 9.3.1.
1.40 “Work” shall mean the construction and services required to be performed by CM in
accordance with the Contract Documents, including (but not limited to) such labor, materials,
equipment, services to be provided by CM (whether on or off site), supervision, fixtures, special
facilities, built-ins, tools, supplies, taxes, permits (including occupancy permits), building and
occupancy permit related inspections, and other construction services necessary to timely and
completely perform as required by and reasonably inferable from the Contract Documents. It is
understood that Work, shall mean subcontracted and, as approved by Owner through the
procedures set forth in the Agreement, self-performed construction services. CM has overall
responsibility for the means and methods of construction, administration, and/or supervision of
the Work under the Construction Documents.
1.41
“Integrated Project Services” shall mean the Owner has determined that the Project is a
consolidated and cooperative effort that requires comprehensive and all-inclusive planning,
developing, coordinating of funding, implementing as a single project, including administration,
Site related services, and Project close out, all as set forth in this Agreement.

ARTICLE 2
GENERAL PROVISIONS
2.1
PROJECT: The CM shall provide Integrated Project Services and Work in connection
with the planning, development and construction of the Douglas County Justice Center. The
scope of the services to be provided by the CM is more particularly described on the Scope of
Project attached hereto as Exhibit A.
2.2
CONTRACT DOCUMENTS: The Owner and the CM agree that the Contract Documents
for the Project shall consist of this Agreement and the following documents incorporated into and
made a part of this Agreement:
2.2.1. Scope of Project, attached hereto as Exhibit A.
2.2.2. Project Cost Assignment Matrix, in a form attached hereto as Exhibit
B.
2.2.3. Construction Hourly Labor Rates, to be attached hereto as Exhibit C.
2.2.4. Construction Equipment Rates, to be attached hereto as Exhibit D.
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2.2.5. CM’s Guaranteed Maximum Price (GMP), to be added by addendum
to this Agreement upon acceptance and approval by the Owner, and to be attached
hereto as Exhibit E.
2.2.6. Any Modifications of this Agreement made in writing after the
Effective Date.
2.2.7. The Construction Documents as defined in Exhibit E.
2.2.8 The Legal Description for the Site as defined in Exhibit G.
2.3
BINDING EFFECT: This Agreement, including the Contract Documents incorporated
herein, shall be binding upon Owner and CM, and shall inure to the benefit of Owner, as well as
each party’s respective successors and assigns. The Agreement represents the entire and
integrated agreement between the parties hereto and supersedes prior negotiations,
representations or agreements, either written or oral.
RELATIONSHIP OF PARTIES: The CM accepts the relationship of trust and confidence
2.4
established with the Owner by this Agreement, and covenants with the Owner to furnish the CM’s
reasonable skill and judgment and to cooperate with the Architect in furthering the interests of the
Owner in the management by the CM of the Project in accordance with the Agreement’s
requirements and construction time and cost limitations as approved by the Owner pursuant to
the terms of the Agreement and/or set forth in the Contract Documents.
2.4.1. CM’S REPRESENTATION: Execution of this Agreement is a
representation that (1)the CM has visited the Project Site and is generally familiar
with the local conditions under which the Work is to be performed, including
generally the surrounding area, generally prevailing climate conditions, labor
supply and costs and materials, tools, and equipment availability, and costs and
correlated personal observations with requirements of the Contract Documents,
and (2) the CM has fully acquainted itself with all observable existing conditions
and limitations affecting the Work, including
available, reasonable, and
appropriate site inspections and (3) the CM will report any discrepancies to the
Owner and Architect that it discovers or is made known to it for adjustment as soon
as possible.
2.4.2. CM SERVICES: The CM shall furnish pre-construction consultation
services and construction administration and management services and shall use
the CM’s commercially reasonable efforts to perform the Work in an expeditious
and economical manner consistent with the interests of the Owner, the Ownership
and the Contract Documents. The Owner and CM shall endeavor to promote
harmony and cooperation among the Owner, the Architect, CM, CM’s
subcontractors and other persons or entities employed by the Owner for the
Project.
2.4.3. OWNER’S POWER: The Owner is the only entity having the power
to enter into or amend a contract with respect to the Project, to approve changes
in the scope of the Project or the Work of the Project, to approve the Guaranteed
Maximum Price and enter into the Guaranteed Maximum Price Addendum, to
approve and execute a Change Order modifying the Guaranteed Maximum Price,
or to agree to an extension to the date of Substantial Completion or Final
Completion. The Owner shall designate in writing the person authorized to sign
documents on behalf of the Owner as of the Effective Date and may substitute said
authorized signer at any time and from time to time upon written notice to CM.
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2.5
TERM OF AGREEMENT: The term of this Agreement (the ‘Term”) shall be for a period
beginning on the Effective Date and continuing through the occurrence of one of the following
events, whichever occurs first in time: (1) the completion of all services provided by the CM for
the Project and the issuance of a Certificate of Final Completion, subject to contractual services
under this Agreement for corrective work and warranty work; or (2) the termination of this
Agreement according to the terms of Article 12.
2.6
CONFLICTS BETWEEN DOCUMENTS; GENERAL DIRECTION: In the event of a
conflict between Contract Documents, unless the issue is specifically clarified in Exhibit F of the
CM Guaranteed Maximum Price Agreement, the more specific provision will take precedence
over the less specific; the more stringent will take precedence over the less stringent; the more
expensive item will take precedence over the less expensive; and on all drawings, figures take
precedence over scaled dimensions, and scaling of the dimensions, if done, is done at CM’s own
risk. Any repeated features throughout the Project must be constructed alike, even though drawn
in detail only once. Similarly, all detail and ornament must be constructed throughout. All
moldings, vents, etc., and all indications of material, color, etc., shall apply to all similar features
throughout.
To the extent that there are manufacturer’s specifications, directions or
recommendations, such specifications, directions and recommendations are made a part of and
incorporated by this reference in the Construction Documents. Whenever the Construction
Documents call for an article, device and/or piece of equipment in the singular, such reference
shall apply to as many such articles, devices and/or pieces of equipment as are required to
complete installation.
2.7 FINANCIAL CONTINGENCY: Any other provisions of the Contract Documents to the
contrary notwithstanding, it is expressly understood and agreed that the legal obligation of the
Owner or the Ownership under this Agreement, including the obligation to pay the Contract Sum
or any part thereof, shall be contingent upon the availability of funds specifically available to fund
the Project. IN THE EVENT THE FUNDING FOR THE PROJECT BECOMES UNAVAILABLE
FOR ANY REASON, THE OWNER MAY TERMINATE THIS AGREEMENT WITHOUT CAUSE
UNDER THE PROVISIONS OF ARTICLE 12 HEREOF. IT IS AGREED THAT THE CM SHALL
NOT UNDER ANY CIRCUMSTANCES BE ENTITLED TO SEEK OR RECOVER ANY MONIES
FOR WORK NOT PERFORMED OR FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES
INCLUDING, BUT NOT LIMITED TO, LOSS OF REVENUE OR LOST PROFITS.

ARTICLE 3
PRE-CONSTRUCTION PHASE
The CM shall perform the services described in this Article 3, which services constitute the Pre
Construction Phase construction management services to be provided by the CM.
3.1
SCHEMATIC DESIGN PHASE: The CM shall participate in the Project design process
and provide an evaluation of the Owner’s program and Overall Construction Budget requirements,
each in terms of the other, as they relate to the development of the schematic design for the
Project by the Architect and Owner.
3.1.1. CONSULTATION; CONSTRUCTABILITY RECOMMENDATIONS:
The CM with the Architect shall jointly schedule and attend regular meetings with
the Owner and Architect. The CM shall consult with the Owner and Architect
regarding site use and improvements, and the selection of materials, building
systems and equipment. The CM shall participate in the program development
and schematic process review sessions with the Owner and Architect, and shall
provide written recommendations regarding: (1) construction feasibility; (2) actions
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designed to minimize adverse effects of labor or material shortages; (3) time
requirements for procurement, installation and construction completion; and (4)
factors related to construction cost, including estimates of alternative designs or
materials, preliminary budgets and possible economies, along with assisting in and
performing other Pre-Construction Phase Services and responsibilities as
assigned by the Owner from time to time.
3.1.2. PRELIMINARY CRITICAL PATH METHOD SCHEDULE FOR
PROJECT: When the Project requirements have been sufficiently identified on the
Schematic Design Documents, the CM shall prepare and periodically update a
preliminary Critical Path Method Schedule for the Project for the Architect’s review
and the Owner’s approval. The CM shall obtain the Architect’s approval of the
portion of the CPMS for the Project relating to the performance of the Architect’s
services. The CM shall coordinate and integrate the CPMS for the Project with the
services and activities of the Owner, Architect and CM. As design proceeds, the
CPMS shall be updated to indicate proposed activity sequences and durations,
milestone dates for receipt and approval of pertinent information, submittal of a
Guaranteed Maximum Price proposal, preparation and processing of shop
drawings and samples, delivery of materials or equipment requiring long-lead time
procurement, Owner’s occupancy requirements showing portions of the Project
having occupancy priority, and proposed date of Substantial Completion. If the
CPMS updates indicate that previously approved schedules may not be met, the
CM shall make appropriate recommendations to the Owner and Architect.
3.1.3. SCHEMATIC DESIGN COST ESTIMATE: During the Schematic
Design Phase, based on the approved Schematic Design Documents and any
adjustments authorized by the Owner in the program, schedule or construction
budget, the CM, in consultation with the Owner and Architect, shall prepare for
approval by the Owner upon delivery to the CM by the Architect of the Schematic
Design Documents, a cost estimate of the projected cost of construction with a
contingency for additional cost as set forth in Exhibit F. The Schematic Design
estimate and process, as prepared by the CM, shall be transparent to the Owner
and Architect in sufficient detail to represent all Construction Costs. The Owner
and Architect shall also have access to all estimates or competitive bid proposals
received from subcontractors and material suppliers as summarized in writing by
the CM.
(1)
If the Schematic Design cost estimate completed by the CM during the
Schematic Design Phase submitted to the Owner exceeds the Overall Construction
Budget, the CM shall make appropriate recommendations to the Owner and Architect for
cost reductions, including but not limited to, substitution of materials or revisions or
alterations to the Schematic Design Documents or Design Development Documents, to
the extent prepared, to bring the Project within the Overall Construction Budget, but shall
not delete necessary components of the Project, as determined in the sole discretion of
Owner, or materially reduce the functional requirements of the Project, without the written
consent of the Owner. In the event that the quality or scope identified in the initial cost
estimates are unacceptable or exceed the Overall Construction Budget, the CM will work
with the Architect to develop options that are acceptable to the Owner and are within the
Overall Construction Budget, and amend the initial cost estimate prepared during the
Schematic Design Phase accordingly.
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3.2

DESIGN DEVELOPMENT PHASE:
3.2.1. CONSULTATION: Upon completion of the Schematic Design
Phase, the CM shall review all Design Development Documents prepared by the
Architect and provide recommendations regarding constructability, actions
designed to minimize adverse effects of labor or material shortages; time
requirements for procurement, installation and construction completion which
satisfy the Owner’s time requirements, alternative designs or materials as part of
a value added analysis of the Project as a whole, availability and recruitment of
subcontractors to perform the Work of the Project or supply materials for the
Project, scheduling and sequencing of the Work of the Project, document
development and design, and work with the Architect and Owner to assist the CM
in formally preparing an updated GMP and CPMS.
3.2.2. DESIGN DEVELOPMENT COST ESTIMATE: During the Design
Development Phase, based on the approved Design Development Documents
and any adjustments authorized by the Owner in the program, schedule or
construction budget, the CM, in consultation with the Owner and Architect, shall
prepare for approval by the Owner upon delivery to the CM by the Architect of the
Design Development Documents, a cost estimate of the projected cost of
construction with a contingency for additional cost as set forth in Exhibit F. The
Design Development estimate and process, as prepared by the CM, shall be
transparent to the Owner and Architect in sufficient detail to represent all
Construction Costs. The Owner and Architect shall also have access to all
estimates or competitive bid proposals received from subcontractors and material
suppliers as summarized in writing by the CM. The CM shall consult with the
Owner and Architect prior to the award of subcontracts to subcontractors and
major material suppliers.
3.2.3. If the initial cost estimate completed by the CM during the Design
Development Phase submitted to the Owner exceeds the Overall Construction
Budget, the CM shall make appropriate recommendations to the Owner and
Architect for cost reductions, including but not limited to, substitution of materials
or revisions or alterations to the Design Development Documents or Construction
Documents, to the extent prepared, to bring the Project within the Overall
Construction Budget, but shall not delete necessary components of the Project, as
determined in the sole discretion of Owner, or materially reduce the functional
requirements of the Project, without the written consent of the Owner. In the event
that the quality or scope identified in the initial cost estimates are unacceptable or
exceed the Overall Construction Budget, the CM will work with the Architect to
develop options that are acceptable to the Owner and are within the Overall
Construction Budget, and amend the initial cost estimate prepared during the
Design Development Phase accordingly.

CONSTRUCTION DOCUMENTS PHASE: As part of the Construction Documents
3.3
process, the CM shall assist the Owner in examining and understanding the Construction
Documents to assure that they meet the identified Project requirements and assist the Architect
as requested in the preparation of the final Construction Documents within the basic design
criteria established in the Design Development Phase.
3.3.1. PHASED CONSTRUCTION: The CM shall make recommendations
to the Owner and Architect regarding the phased issuance of the Construction
Documents, including all drawings and specifications, to facilitate phased
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construction of the Work, if such phased construction is appropriate for the Project,
taking into consideration such factors as economies, time of performance,
availability of labor and materials, and provisions for temporary facilities, and
identify and recommend the most cost effective work categories, and provide the
methods and means to clearly identify and define cost effective work categories
and responsibilities included in the specifications and drawings. Separate bid
packages (Construction Documents) will be prepared by the Architect and bid
scope packages will be further defined and prepared by the CM for public receipt
of competitive bids from subcontractors and suppliers. The Architect’s separate
bid packages shall be as mutually agreed upon by the Architect, CM, and Owner,
but the Architect’s bid packages shall be limited to not more than ten (10). The CM
shall prepare additional bid scope packages for public receipt of competitive bids
from subcontractors and suppliers and shall be responsible for instructions to
bidders, distribution of Construction Documents, management of Requests for
Information (RFI’s) during the bidding process, and preparing a bid summary for
presentation to the Owner and Architect. The CM shall provide a comparison of
its recommendations for award versus its most current estimate for the entire
Construction Cost. A specific approval and Notice to Proceed for each bid
package must be provided by the Owner, and accepted by the CM, prior to
commencement of any Work.
3.3.2. COORDINATION OF CONSTRUCTION DOCUMENTS: The CM
shall review the draft Construction Documents to ascertain whether the
components of the plumbing, electrical and mechanical systems may be
constructed without interference with each other, or with the structural or
architectural components of the Project, or with existing systems. In the event that
conflicts between the systems are discovered, the CM shall promptly notify the
Owner and Architect in writing. Notwithstanding any provision in this Agreement
to the contrary, the CM shall not be entitled to additional compensation for any
delay or disruption to the Work arising from any conflict between the mechanical,
electrical and plumbing systems with each other, or with the structural or
architectural components of the Work, or with existing systems, if such conflicts
should have been discovered during the review of the draft Construction
Documents by the CM through the exercise of reasonable diligence, and the
Owner was not informed of such conflicts as required in this Section 3.3.2. This
provision shall apply only with respect to conflicts appearing in the Construction
Documents provided for the CM’s review prior to proposal of the GMP.
3.3.3. REVIEW OF CONSTRUCTION DOCUMENTS: The CM shall
complete a quality/coordination review of the completed Construction Documents
including all specification and plan drawings submitted by the Architect, and
prepare detailed construction cost estimates and value engineering assessments
preliminary to the proposed GMP addressing constructability, materials and
construction techniques, sequencing of construction, separation of contracts, etc.,
and recommend action, if required, to maintain the Overall Construction Budget.
If any estimate submitted to the Owner exceeds previously approved estimates or
the Owner’s Overall Construction Budget as established by the Architect’s or CM’s
Cost Estimate, the CM shall make appropriate recommendations to the Owner and
Architect.
3.3.4. CONSTRUCTION DOCUMENTS COST ESTIMATE: When the
Owner and Architect have sufficiently identified the Project requirements and the
Architect has begun preparation of the final drawings and specifications for each
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division, the CM shall prepare for the review of the Architect and Owner a cost
estimate utilizing the specific determinations by the Architect and Owner of the
actual materials and systems to be incorporated into the Work; provided that such
cost estimate provides for a projected cost of construction within the Overall
Construction Budget with a contingency as set forth in Exhibit F. During the
preparation of the Construction Documents, the CM shall update and refine this
cost estimate at appropriate intervals agreed to by the Owner, Architect and CM
until the submission of the proposed GMP pursuant to this Agreement. The
Construction Documents estimate and process, as prepared by the CM, shall be
transparent to the Owner and Architect in sufficient detail to represent all
Construction Costs. The Owner and Architect shall also have access to all
estimates or competitive bid proposals received from subcontractors and material
suppliers as summarized in writing by the CM. The CM shall consult with the
Owner and Architect prior to the award of subcontracts to subcontractors and
major material suppliers.
(1)
If the cost estimate submitted to the Owner during the Construction
Documents Phase exceeds the Overall Construction Budget, the CM shall make
appropriate recommendations to the Owner and Architect for cost reductions, including
but not limited to, substitution of materials or revisions or alterations to the Construction
Documents, to the extent prepared, to bring the Project within the Overall Construction
Budget, but shall not delete necessary components of the Project, as determined in the
sole discretion of Owner, or materially reduce the functional requirements of the Project,
without the written consent of the Owner. In the event that the quality or scope identified
in the cost estimates are unacceptable or exceed the Overall Construction Budget, the
CM will work with the Architect to develop options that are acceptable to the Owner and
are within the Overall Construction Budget, and amend the cost estimate accordingly.
3.3.5. EXTENT OF RESPONSIBILITY: The recommendations and advice
of the CM concerning design alternatives and potential cost savings shall be
subject to the review and approval of the Architect, the Owner and any professional
consultants retained by the Owner. It is not the CM’s responsibility to ascertain
that the final drawings and specifications are in accordance with Applicable Laws;
provided, however, if the CM recognizes or reasonably should have recognized
that portions of the drawings and specifications are at variance with Applicable
Laws or in violation thereof, the CM shall promptly notify the Architect and Owner
in writing of same. Owner acknowledges that the CM is not a design professional
and nothing herein shall be interpreted as placing responsibility on the CM for the
design of the Project.
3.3.6. LONG-LEAD TIME ITEMS. The CM shall recommend to the Owner
and Architect a schedule for procurement of long-lead-time items which will
constitute part of the Work as required to meet the Project schedule. Prior to
Owner’s acceptance of the CM’s Guaranteed Maximum Price proposal in
accordance with Article 4, upon the approval of Owner, CM shall procure such
long-lead-time items at the Owners’ expense. The GMP proposal shall include all
long-lead time items previously approved or anticipated as part of the Project.
Upon the Owner’s acceptance of the GMP proposal, all contracts for items
procured during the Preconstruction Phase shall be assigned by the Owner to the
CM, who shall accept responsibility for such items as if procured by the CM.
ARTICLE 4
GMP AND CPMS
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4.1
TIME OF SUBMISSION OF “GMP”: The CM may submit a Guaranteed Maximum Price
proposal for the Project any time after the Effective Date, but not later than the date set forth in
Section 4.2. The GMP proposal shall not exceed the Overall Construction Budget and shall
include (i) the projected Construction Costs, (ii) the CM’s Contingency, and (Hi) the CM’s Fee.
(1)
OUTSIDE DATE FOR “GMP” SUBMISSION: The CM shall provide
projected Construction Cost estimates when the CM and Architect determine that the
Architect has completed (1) Schematic Design, (2) Design Development and (3)
Construction Documents; ninety—five percent (95%) completion of Construction
Documents. Ninety-five percent (95%) completion will mean that the documents are 100%
complete in every respect, except for incorporation of the Owner’s final comments and the
CM’s Construction Documents cost estimate.
If a Guaranteed Maximum Price proposal has not already been submitted by the CM and accepted
by the Owner, the CM shall within twenty (20) working days of the receipt by the CM of the ninetyfive percent (95%) Construction Documents propose a Guaranteed Maximum Price, subject to
adjustment, if necessary, when the Owner releases the one hundred percent (100%) complete
Construction Documents.
4.2
BASIS OF GUARANTEED MAXIMUM PRICE: The CM shall include with the Guaranteed
Maximum Price proposal a written statement of its basis which shall include:
(1)
A list of the Construction Documents, including all drawings and
specifications and all addenda thereto, which were used in preparation of the Guaranteed
Maximum Price proposal.
(2)

A list of allowances and a statement of their basis.

(3)

The CM’s Contingency, as set forth in Exhibit F.

(4)
A list of the clarifications and assumptions made by the CM in the
preparation of the Guaranteed Maximum Price proposal to supplement the information
contained in the Construction Drawings.
(5)
The proposed Guaranteed Maximum Price, including a statement of the
estimated costs organized by trade categories, allowances, contingency, and other items
that comprises the Guaranteed Maximum Price.
(6) The proposed Guaranteed Maximum Price shall be derived from competitive
bids received from subcontractors and material suppliers. Any self-performed work by the
CM must be submitted as a competitive bid or must be approved in advance by the Owner
on a cost-plus basis, with a fee not to exceed ten percent (10%) for overhead and profit,
which shall be included within the total cost of the Work. The CM shall strive to receive
competitive bids from independent subcontractors, unless approved in advance by the
Owner, for comparison to estimates for self-performed work. Estimates for self-performed
work shall be complete in all regards to include any additional Supervision and or General
Conditions. The CM shall provide the Owner and Architect full disclosure of estimates for
self-performed work in accordance with 4.2.7.
(7)
The GMP process, as determined by the CM and Owner, shall be
transparent to the Owner and Architect in sufficient detail to represent all Construction
Costs. The Owner and Architect shall also have access to all estimates or competitive bid
proposals received from subcontractors and material suppliers as summarized in writing
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by the CM. The CM shall consult with the Owner and Architect prior to the award of
subcontracts to subcontractors and major material suppliers.

4.3
CPMS: At the time of the submission of the Guaranteed Maximum Price, the CM shall
also submit a Critical Path Method Schedule for the Project that sets forth the completion dates
for all phases of construction and dates for Substantial Completion and Final Completion of the
Project at the cost established by the Guaranteed Maximum Price. The GMP shall specifically
include (i) the date of Substantial Completion for the Project upon which the proposed GMP is
based, said CPMS to include a schedule of the Construction Documents’ issuance dates upon
which the date of Substantial Completion is based and (ii) the Date of Final Completion for the
Project upon which the proposed GMP is based, which date must be acceptable to the Owner.
4.4
REVIEW OF PROPOSED GMP AND CPMS: The CM shall meet with the Owner and
Architect to review the Guaranteed Maximum Price proposal and the written statement of its basis.
In the event that the Owner or Architect discovers any inconsistencies or inaccuracies in the
information presented, they shall promptly notify the CM in writing of such inconsistencies or
inaccuracies and the CM shall make appropriate adjustments to the Guaranteed Maximum Price
proposal, its basis or both.
4.5
ACCEPTANCE, REJECTION, NEGOTIATION OF GMP: The Owner must accept or
reject the Guaranteed Maximum Price proposal in writing no less than forty-five (45) calendar
days after the receipt of the Guaranteed Maximum Price proposal to the Owner. The Guaranteed
Maximum Price proposal shall not be effective without written acceptance by the Owner. If the
Owner rejects the Guaranteed Maximum Price proposal, the Owner, Architect and CM shall again
review the Guaranteed Maximum Price and the written statement of its basis, and seek to
negotiate a Guaranteed Maximum Price the Owner will accept. As part of such negotiations, the
CM shall make appropriate recommendations to the Owner and Architect for cost reductions,
including but not limited to, substitution of materials or revisions or alterations to the Construction
Documents to bring the Project within the Overall Construction Budget that shall not delete
necessary components of the Project, as determined in Owner’s sole discretion, or materially
reduce the functional requirements of the Project as reflected in the Construction Documents. If
agreement on a Guaranteed Maximum Price is not reached within thirty (30) working days of the
date of the Owner’s written rejection of the Guaranteed Maximum Price proposed by the CM, this
Agreement shall be terminated pursuant to the provisions of Article 12.1.
4.6
PRE-GMP EXPENSES TO BE REIMBURSED: Prior to the Owner’s acceptance of the
CM’s Guaranteed Maximum Price proposal or issuance of the Contingent Notice to Proceed, the
CM shall not incur any cost to be reimbursed as part of the GMP, except as the Owner may
specifically authorize in writing.
4.7
SAVINGS ON GMP: Should the CM complete the Project for less than the original GMP,
plus Owner approved change orders, One Hundred Percent (100%) of the remaining funds shall
be credited to the Owner as a deduction from the GMP; and the CM shall also return to the Owner
One Hundred Percent (100%) of the unused funds from the CM’s Contingency and a final
deductive change order will be issued.
4.8
AMENDMENT OF PROJECT SCOPE DOCUMENT TO REFLECT GMP: Upon the
Owner’s approval of the GMP Agreement, the GMP and its basis shall be set forth in the Exhibit
F, “Guaranteed Maximum Price (GMP) Agreement,” incorporating therein the GMP Proposal
submitted by the CM, with any amendments thereto during the negotiations process. The GMP
shall be subject to additions and deductions only by Change Order approved by the Owner as
provided in the Contract Documents and the date of Substantial Completion set forth in the CPMS
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shall only be subject to adjustment as provided in this Agreement. TO THE EXTENT THE COST
OF THE WORK EXCEEDS THE GUARANTEED MAXIMUM PRICE, THE CONSTRUCTION
MANAGER SHALL BEAR SUCH COSTS IN EXCESS OF THE GUARANTEED MAXIMUM
PRICE WITHOUT REIMBURSMENT OR ADDITIONAL COMPENSATION FROM THE OWNER
OR OWNERSHIP.
.

4.9
REVISION OF CONSTRUCTION DOCUMENTS PER GMP: The Owner shall authorize
and cause the Architect to timely revise the Construction Drawings (including the drawings and
specifications) to the extent necessary to reflect the agreed-upon assumptions and clarifications
contained in Scope of Project, for the Project as amended upon acceptance of the GMP. Such
revised Construction Documents shall be furnished to the CM in accordance with the CPMS
agreed to by the Owner, Architect and CM. The CM shall promptly notify the Architect and Owner
if such revised Construction Documents are inconsistent with the agreed-upon allowances,
assumptions and clarifications.
ARTICLE 5
CONSTRUCTION PHASE
The CM shall perform the services described in this Article 5 which services constitute the
construction management services to be provided by the CM. If the Owner and CM agree after
consultation with the Architect, the Construction Phase may commence before the Pre
Construction Phase is completed, in which case both phases shall proceed concurrently.
5.1
CM ASSUMPTION OF PRIMARY RESPONSIBILITY FOR THE WORK: The CM shall
assume the primary responsibility for the means and methods of construction, overall
administration and performance of the Work, and shall provide a field staff throughout construction
for the purpose of managing, inspecting, scheduling, (including float), and coordinating the
subcontractors; and shall monitor the progress, performance, quality and contract compliance of
the subcontractors’ activities.
5.2
COMMENCEMENT OF THE WORK: The Construction Phase shall commence when the
Notice to Proceed is issued in writing by the Owner, with the Date of Commencement of the Work
set forth in such Notice to Proceed constituting day zero (“0”) of the timeframe established for
Substantial Completion and Final Completion under the CPMS. All of the Work on the Project
shall either be performed by the CM directly (“Self-performed Work”) in accordance with Section
4.2.6 or under Subcontracts.
5.3
ESTABLISHMENT OF PROJECT SCHEDULE: The CM shall establish a Project
schedule consistent with the CPMS schedule, and inform all subcontractors of the Project
schedule and require all subcontractors to comply therewith.
5.4

ADMINISTRATION
5.4.1. COMPETITIVE BIDDING: The CM shall obtain competitive bids
from subcontractors and from suppliers of materials or equipment fabricated to a
special design for all of the Work, including all Work proposed to be provided by
CM when it chooses to participate as a subcontractor in the competitive bidding
process for certain Work that is approved by the Owner. As part of the process of
obtaining competitive bids for the Work, the CM shall perform the following
responsibilities:
The CM shall develop bid packages and solicit subcontractor interest in the
(1)
Project with emphasis on the development of scope bid packages, based upon contract
documents prepared by the Architect that will encourage participation by local contractors.
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(2)
The CM shall obtain competitive bids from subcontractors and from
suppliers of materials or equipment fabricated to a special design for all of the Work which
shall be delivered to the Owner for a public reading. After receipt of public bids, by the
Owner, the CM shall analyze such bids and shall deliver a detailed bid analysis to the
Owner and Architect with recommendations for award. The CM or Owner may require
bidders to submit bid bonds or other bid security acceptable to the CM and Owner as a
prerequisite to bidding on portions of the Work to be performed by Subcontract. The CM
shall determine, with advice from Owner and Architect, and subject to reasonable
objection of the Owner, which bids will be accepted as the lowest responsible bid for
portions of the Work to be performed by Subcontract. The Owner may designate specific
persons or entities from which the CM shall obtain bids. The CM shall not be required to
contract with anyone to whom CM has a reasonable objection.
(3)
In all cases in which a manufacturer’s name, trade name or other
proprietary designation is used in connection with materials or articles to be furnished
under the Contract Documents, whether or not the phrase “or equal” is used after such
name, the CM shall furnish the product of the named manufacturer(s) without substitution,
unless a written request for a substitute has been submitted by the CM and approved in
writing by the Architect and Owner. Additionally, if the CM proposes to use a material, a
system or article which, while suitable for the intended use, deviates in any way from the
detailed requirements of the Contract Documents, the CM shall inform the Architect and
Owner in writing (on such form as the Architect or Owner may require for such purpose)
of the nature of such deviation(s) at the time the material, system or article is submitted
for approval or consideration, and shall request written approval of the deviation from the
requirements of the Contract Documents. By submitting such material or article for
approval, the CM (i) represents that the CM has personally investigated the proposed
substitute product and determined that it is equal or superior in all respects to that
specified, (ii) represents that the CM will provide the same warranty for the substitution
that the CM would for that specified, (iii) certifies that the cost data presented (add or
deduct) is complete and includes all related costs under this Agreement including the
Architect’s evaluation, redesign and other costs for indirect modifications to other
materials, if any, and waives all claims for additional costs related to the substitution which
subsequently become apparent, and (iv) will coordinate with the installation of the
accepted substitute, making such changes as may be required, whether required by the
Architect or otherwise, for the Work to be completed in all respects. After requesting
approval of any deviations or substitutions to materials, systems or articles, the Architect
and Owner may reject such substitutions or deviations in their sole discretion without
further investigation.
5.4.2. CONTRACTS OF SUBCONTRACTORS: All Subcontracts shall be
between the subcontractor as a party thereto and the CM. All Subcontracts shall
be in a form acceptable to the Owner and shall include, but not be limited to, (i) that
each subcontractor shall be bound by the terms of the Contract Documents,
including responsibility for safety of subcontractor’s Work under the direction of the
CM, (ii) that each subcontractor shall preserve and protect the rights of the Owner
and Architect under the Contract Documents with respect to the Work to be
performed by the subcontractor and (iii) in the event that the Owner terminates the
CM, the subcontract shall be assignable to the Owner.
5.4.3. PROGRESS MEETINGS WITH SUBCONTRACTORS: The CM
shall schedule and conduct progress meetings, on a bi-weekly basis or more often
as determined necessary by the Owner, Architect and CM, at which the Owner,
Architect, CM and appropriate subcontractors can discuss the status of the Work.
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The CM shall prepare and promptly distribute accurate and complete meeting
minutes.
(1)
Corrective Action Plans: Progress of the Work shall be reported at said
meetings with reference to the CPMS construction schedule. The CM shall submit to the
Owner and Architect with each monthly Application for Payment a copy of the
subcontractor progress schedule showing all modifications required, and shall take
whatever corrective action is reasonably necessary to assure that the subcontractors’
project completion schedule is met at no additional cost to Owner, except as otherwise
allowed herein.
(2)
Subcontractor Recovery Plan: In the event that a subcontractor shall fall
behind schedule at anytime, the CM shall develop with that subcontractor a recovery plan
and deliver the recovery plan to the Owner and Architect with a recovery schedule and a
program describing the additional manpower, overtime, material expediting, re
sequencing of the Work and other steps the subcontractor shall take to meet the
requirements of the Subcontract. No approval or consent by the Owner of any plan for re
sequencing or acceleration of the Work submitted by subcontractor shall constitute a
waiver by Owner of any damages or losses which Owner may suffer by reason of such re
sequencing or the failure of subcontractor or the CM to meet the date established for
Substantial Completion and Final Completion under the CPMS.
(3)
Owner’s Right To Stop Work: Without prejudice to any of the remedies
which may be available to Owner at law or in equity, if the CM or its subcontractors fail(s)
to correct Work that is not done in accordance with the requirements of the Contract
Documents or repeatedly fail(s) to carry out Work in accordance with the Contract
Documents, Owner may issue a written order to the CM to stop the Work, or any portion
thereof, until the cause for such order has been eliminated. Nothing in this Agreement to
the contrary shall prevent Owner from having the absolute and unconditional right to stop
the Work at any time with or without cause pursuant to Section 12.4.
(4)
In addition to the CM’s Subcontractor meetings, the Owner will conduct a
weekly progress meeting for the purpose of identifying action items necessary to keep the
Project on schedule. Representatives authorized to make decisions for the Owner,
Ownership, Architect, and CM will be present at each meeting. The Owner shall prepare
and promptly distribute accurate and complete meeting minutes.
5.4.1. MONTHLY REPORTS/DAILY LOG: The CM shall provide monthly
written reports to the Owner and Architect on the progress of the entire Work. The
CM shall maintain a daily log containing a record of weather, subcontractors
working on the site, number of workers, Work accomplished, problems
encountered and other similar relevant data as the Owner may reasonably require.
The log shall be available to the Owner and Architect at any time during work
hours, and shall be presented for discussion at the meetings referenced in Section
5.4.3 above. Upon request, the CM shall provide copies to the Owner and/or
Architect.
5.4.2. ACCOUNTING AND ACCOUNTING RECORDS: The CM shall
maintain a system of accounting consistent with generally accepted accounting
principles. The CM shall preserve all accounting records for a period of five (5)
years after Final Completion of the Work. The Owner shall have access to all such
accounting records at any time during the performance of the Work and upon
reasonable written notice to CM for a period of five (5) years after final acceptance
of the Work.
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5.4.3. COST CONTROL SYSTEM: The CM and Owner will collaborate to
develop and maintain an effective system of cost control for the Project and the
Work. The CM under its cost control system shall monitor actual costs for activities
in progress and estimates for uncompleted tasks and proposed changes and shall
identify variances between actual costs and budgeted or estimated costs and
advise the Owner and Architect whenever projected costs are below or exceed
budgets or estimates. Cost control reports shall be included as part of the monthly
written report to be provided by the CM pursuant to 5.4.4 of this Agreement.
5.4.4. QUALITY CONTROL PROCEDURES: The CM shall develop and
maintain a program, acceptable to the Owner and the Architect, to assure quality
control of the construction. The CM shall manage the Work of all subcontractors,
providing directions to each when its Work does not conform to the requirements
of the Construction Drawings and continue to manage each subcontractor to
ensure that corrections are made in a timely manner so as not to affect the
progress of the Work. Should disagreement occur between the CM and the
Architect over acceptability of Work and conformance with the requirements of the
Construction Drawings, the Owner shall be the final judge of performance and
acceptability subject to dispute resolution described herein. As part of its quality
control requirements, the CM shall ensure that the Architect and Owner shall have
access to all aspects of the Work while it is in progress for purposes of ensuring
that the Work complies with the Construction Drawings. In the event that CM or
its subcontractors enclose any portion of the Work prior to the Architect and/or
Owner confirming completion of same in accordance with the Contract Documents,
CM shall be solely responsible for re-opening such Work for inspection by the
Architect and Owner and any delays related to such re-opening shall not impact
the Contract Time.
5.4.5. EVALUATION AND SUPERVISION OF SUBCONTRACTORS: The
CM shall determine the adequacy of subcontractors’ personnel and equipment,
and the availability of materials and supplies to meet the CPMS. In consultation
with the Owner and Architect, the CM shall take necessary corrective actions when
requirements of a Subcontract or a subcontractor’s schedule are not being met, at
no cost to the Owner. The CM shall have control over or charge of acts or
omissions of the subcontractors, or their agents or employees performing portions
of the Work and the CM is responsible to reasonably determine the existence of
and advise the Owner of the existence of such acts or omissions.
5.5
SITE STAGING: The CM and its subcontractors shall confine their operations at the
Project Site to areas permitted by the Contract Documents and shall not unreasonably encumber
the Project Site with materials or equipment. The CM and its subcontractors shall provide their
own protection against the elements for suitable storage of their materials or equipment delivered
to the site or delivered to some other location agreed upon in writing, which are to be incorporated
into this Project, and shall provide their own trailers or sheds for storage of their materials,
equipment, tools and other items necessary to complete the Work unless specifically agreed
otherwise in writing by the Owner. Areas for general storage and storage trailers or sheds shall
be approved by the Owner. CM shall be solely responsible for ensuring that all materials are
handled in accordance with the manufacturer’s specifications (including any temperature
sensitivity) and any damaged materials shall be deemed automatically unacceptable and shall be
immediately removed from the Project Site. CM and its subcontractors shall be solely responsible
for ensuring that the materials needed for the Work are protected from weather, dampness and
any other natural occurring events.
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5.5.1. ACTS OR OMISSIONS OF CM’S EMPLOYEES: The CM shall be
responsible to the Owner for acts and omissions of the CM’s employees,
subcontractors and their agents and employees, and other persons or entities
performing portions of the Work for, or on behalf of, the CM. As part of that
responsibility, CM shall enforce the Owner’s alcohol-free, drug-free, tobacco-free,
harassment-free and weapon-free policies and zones, which will require
compliance with those policies and zones by CM’s employees, subcontractors, and
all other persons carrying out the Agreement.
5.5.2. SITE SECURITY IDENTIFICATION:
CM shall require all
construction workers, whether CM’s own forces or the subcontractors, to wear
identification tags on the front of their persons during all times that they are on
Owner’s property except as otherwise agreed between CM and Owner. Such
identification tags shall contain a current photograph and the worker’s full name in
a typeface large enough to be seen from a reasonable distance.
5.5.3. VEHICLE PARKING: CM shall require all construction workers,
whether CM’s own forces or the forces of the subcontractors, to park their personal
motor vehicles on property only in public parking areas.
5.6

MANAGEMENT COORDINATION:
5.6.1. LINES OF AUTHORITY:
The CM shall establish on-site
organization and lines of authority in order to carry out the overall plans of
construction and shall provide written notice of the lines of authority to the Owner.
The CM shall identify an on-site CM Project Manager to represent the CM on a
daily basis with authority to negotiate Change Orders and contract modifications
on behalf of the CM. The CM, Architect and Owner shall each make available
such executive personnel as necessary to execute Change Orders or other
contract modifications so as not to unreasonably delay the progress of the Work.
5.6.2. PROCEDURES FOR COORDINATION: The CM shall establish
procedures for coordination among the Owner, Architect, subcontractors and CM
with respect to all aspects of the Work. The CM shall require coordination drawings
of the various subcontractors as may be necessary to properly coordinate the Work
among the subcontractors. In coordination with the Owner and Architect, the CM
shall establish and implement procedures for tracking and expediting the
processing of shop drawings, samples and similar submittals required by the
Contract Documents in accordance with submittal schedules approved by the
Architect and Owner.
5.6.3. ON-SITE STAFFING: The CM shall maintain exclusively for the
Project, competent, full-time staff at the Project Site to coordinate and direct the
Work and progress of the subcontractors. All of the CM’s on-site management and
supervisory key personnel shall be identified in Exhibit B of this Agreement or as
mutually agreed in writing by the Owner. The CM’s on-site management and
supervisory personnel shall not be removed or replaced without the Owner’s prior
written consent, which consent will not be unreasonably withheld. The Owner shall
have the right to direct the CM to remove or replace any on-site personnel whose
performance becomes unsatisfactory to the Owner.
(1)
On-Site Superintendent: The CM shall have a Site Superintendent on the
site of the Work at all times the Work is being performed. CM’s Site Superintendent shall
be present full-time on the site as soon as possible after commencement of the Work, and
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shall remain assigned to this Work, and present on the site, throughout the course of the
Work until items requiring completion or correction, identified at Substantial Completion
have been completed or corrected. From Substantial Completion until Final Completion,
the Site Superintendent shall be on the site as necessary to ensure that Final Completion
occurs within the time specified.
(2)
CM Project Manager: The CM Project Manager or his/her designee is
required to be present full-time at the site, shall remain assigned to this Work, and be
available on an as-needed basis throughout the course of the Work until items requiring
completion or correction, identified at Substantial Completion, have been completed or
corrected in accordance with the Construction Documents and Final Completion has been
obtained.
5.7
SAFETY AND SECURITY OF JOB SITE: The CM is responsible for the security and
safety of the Project and the Project Site. The CM shall make provisions for Project security
acceptable to the Owner to protect the Project Site and materials stored on site and off site against
theft, vandalism, fire and accidents as required by job and location conditions, and protect the
students, staff, patrons and the public, including but not limited to, the Owner’s job site security
requirements and protocols. Mobile equipment and operable equipment at the site and hazardous
parts of new construction subject to mischief shall be locked or otherwise made inoperable or
protected when unattended. By entering into this Agreement, CM acknowledges that (i) it has
visited the Project Site and become generally familiar with local conditions under which the Work
is to be performed, (ii) it accepts all local requirements and existing conditions of the Project Site
and (iii) it acknowledges that no allowance or additional compensation shall be made to CM on
account of the conditions of the worksite and the area surrounding the site. In an emergency
affecting safety of persons or property, the CM shall act, at the CM’s reasonable discretion, to
prevent threatened damage, injury or loss.
5.7.1 The CM’s authorities for Project Site safety and security shall extend to the Owner’s
personnel or those of the Owner’s separate contractors and consultants, including the Architect.
The Owner shall cause each separate contractor and consultant to adopt and implement on site
safety and security programs as defined by the CM.
5.8
UNSAFE MATERIALS:
If reasonable precautions will be inadequate to prevent
foreseeable bodily injury or death to persons resulting from a material or substance encountered
but not created on the site by the CM, the CM shall, upon recognizing the condition, immediately
stop Work in the affected area and report the condition to the Owner and Architect immediately,
either orally or in writing and if conveyed orally said report shall be confirmed in writing within one
(1) working day. The Owner shall be responsible for obtaining and paying for the services of a
licensed laboratory to verify the presence or absence of the material or substance reported by the
CM and, in the event such material or substance is found to be present, to verify that it has been
rendered harmless.
5.9
OWNER’S RIGHT TO CARRY OUT THE WORK: Without prejudice to any other right or
remedy which may be available to Owner at law or in equity, if the CM defaults or neglects to
carry out the Work in accordance with the Contract Documents, the Owner may commence and
continue the Work in accordance with the Contract Documents after seven days’ written notice.
In such case, an appropriate Change Order shall be issued deducting from payments then or
thereafter due the CM the reasonable cost of performing such Work, including correcting such
deficiencies and including Owner’s expenses and compensation for the Architect’s additional
services made necessary by such default, neglect or failure by CM.
5.10 TAXES/PURCHASING AGENT. With respect to tangible personal property to be
incorporated into the Project, the Owner shall appoint CM as a “Purchasing Agent” for the Owner
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for purposes of authorizing the CM and its subcontractors to issue “Exempt Sales Certificates” to
the vendors when purchasing tangible personal property to be incorporated into the Project. CM
acknowledges that the “Exempt Sales Certificates” shall not apply to (i) purchase of materials to
be used by but not incorporated into the Work and (ii) purchase or rental of machinery, equipment
or tools owned or leased by CM and used in performing the Work.
ARTICLE 6
CHANGE ORDERS
6.1
CHANGE ORDERS: Owner may make changes to the Work consisting of additions,
deletions or other revisions provided that such changes in the Work shall be authorized by a
written Change Order or other Contingency Process signed by CM, Architect and Owner.
Adjustments to the Contract Sum and Contract Time on account of changes shall be determined
through mutual written agreement of the Owner and CM. If the changes set forth in the Change
Order or other Contingency Process reflect a delay in or extension to the performance of the
Work, the Contract Time shall also be equitably adjusted as described in the Change Order or
other Contingency Process.
6.1.1. PROPOSAL: When submitting a Change Proposal Request (CPR),
the CM shall include and set forth in clear and precise detail breakdowns of labor
and materials for all trades involved, all quantity take-offs and unit pricing
applicable, plus any other supporting documentation reasonably requested by the
Owner or Architect. Profit and overhead by subcontractors and or suppliers shall
be limited to ten percent (10%) on direct costs. A CPR shall specify whether any
increase in costs will derive from the Contingency Process as (i) a scope change
or (ii) a construction related change which does not affect the GMP or constitute a
change to the GMP or the Contract Time. The CM shall not apply a CM Fee or
any other mark-up on a Construction Contingency amount that has previously
been calculated within the GMP, unless it is considered a scope change in
accordance with the Contingency Process or is a fee for self-performed work as
allowed herein. The CM shall manage all CPRs to maintain the CPMS critical path
and require subcontractors to apply additional manpower accordingly without
overtime costs unless absolutely necessary. The CM shall evaluate each CPR
and add general conditions specifically deemed necessary to the CPR request and
as approved by the Owner.
6.1 .2.RESPONSE: The Owner shall have a reasonable time, not less than
five (5) business days or such longer period of time as may be reasonably
necessary (as determined by the CPMS), to consider and respond to each
proposed CPR. The Owner’s response may be an approval, a denial or a request
for additional information. When appropriate, Owner may direct the CM to proceed
with Work pending final resolution of any price and schedule adjustment (a
“Change Directive”).
6.1.3. SYSTEM: The CM shall develop and implement a system for the
preparation, review and processing of RFIs, CIs, and CPRs which is satisfactory
to the Owner and the Architect, such as Submittal Exchange. Unless instructed
otherwise by the Owner, the CM shall not commence work on, or provide materials
for or make changes in the Work which will require additional payment from the
Owner until it has requested and/or obtained written approval from the Architect
and Owner in the form of a CPR or Change Order consistent with the Contingency
Process. Failure of the CM to obtain written approval from the Architect and Owner
before commencing Work shall constitute cause for rejection of request for
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additional compensation for such Work, subject to dispute resolution as allowed
within this Agreement. In the event that a CPR or Change Order results in certain
Work being omitted from the Project, credit will be given in the amount of the actual
savings and costs computed on the same basis as for Work added by the
applicable CPR or Change Order.
6.1.4. ARCHITECT APPROVED CHANGE ORDERS: The Architect may
order minor changes to the Work that do not involve an adjustment to the Cost of
the Work, the CM’s Fee, or the GMP, which are not inconsistent with the Contract
Documents. Such changes shall be authorized by a written Contract Interpretation
(Cl) signed by the Architect and CM and copied to the Owner.
6.1.5. Any and all modifications to the Construction Documents, to include
Requests for Information (RFIs), approved Change Orders, and Contract
Interpretation (CI), must be promptly posted on the Record Construction
Documents to be maintained by the CM at all times. All Record Construction
Documents must be provided to the Owner and Architect as part of Project Close
out in a printed and/or an electronic PDF format indexed to the satisfaction of the
Owner on a system similar to Submittal Exchange (a document management
software program to be administered by the CM., to include, among other
documents, Submittals, RFIs, shop drawings and third party inspection reports).
6.1.6. If the CM encounters conditions at the site that are (1) subsurface or
otherwise concealed conditions that differ materially from those indicated in the
Contract Documents or (2) unknown physical conditions of an unusual nature that
differ materially from those ordinarily found to exist and generally recognized as
inherent in construction activities of the character provided for in the Contract
Documents, the CM shall promptly provide notice to the Owner and Architect
before conditions are disturbed and in no event later than 21 days after first
observance of the conditions. The Architect will promptly investigate such
conditions and if such conditions differ materially and cause an increase or
decrease in the CM’s cost of, or time require for, performance of any part of the
Work, the Owner shall equitably adjust the GMP. If CM encounters human
remains, burial markers or archeological sites, CM shall suspend operations that
would affect them and notify Owner and Architect, and Owner shall promptly take
any action necessary to obtain government authorization as required to resume
operations, with equitable adjustment pursuant to this provision.
6.2 CHANGE DIRECTIVES: A Change Directive is a written order directed to the CM
and signed by the Owner and Architect, directing a change in the Work prior to agreement
on adjustment, if any, in the Contract Sum or Contract Time, or both. The Owner may by
Change Directive, without invalidating the Contract, order changes in the Work within the
general scope of the Contract consisting of additions, deletions or other revisions, the
Contract Sum and Contract Time being adjusted accordingly.
6.2.1. Upon receipt of a Change Directive, the CM shall promptly proceed
with the change in the Work involved and advise the Owner and Architect of the
CM’s agreement or disagreement with the method, if any, provided in the Change
Directive for determining the proposed adjustment in the Contract Sum or Contract
Time.
6.2.2. Pending final determination of the total cost of a Change Directive
to the Owner, the CM may request payment for Work completed under the
Change Directive in Applications for Payment. The Architect will make an interim
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determination for purposes of monthly certification for payment for those costs
and certify for payment the amount that the Architect determines, in the
Architect’s professional judgment, to be reasonably justified. The Architect’s
interim determination of cost shall adjust the Contract Sum on the same basis as
a Change Order, subject to the right of either party to disagree and assert a claim
related to the Change Directive.
ARTICLE 7
OWNER’S RESPONSIBILITIES
7.1
PROJECT INFORMATION: The Owner shall provide full information in a timely manner
regarding the functional requirements of the Project, including an approved program, provided by
the Architect, which sets forth the Owner’s objectives, constraints and criteria, including space
requirements and relationships, flexibility and expandability requirements, special equipment and
systems, and site requirements. Upon written request by the CM, the Owner shall provide
information, reports, including geotechnical reports, surveys, drawings and tests as may
reasonably be requested by the CM to the extent Owner has such information in its possession
and it pertains to the Project. CM shall use reasonable care to confirm the accuracy of such
information relating to the performance of the Work of the Project and shall advise the Owner in
writing of any variance between the information provided and the actual conditions and shall be
responsible for any cost to the Project resulting from a failure to exercise such reasonable care.
Notwithstanding the delivery of surveys or other documents and reports by Owner, CM shall
perform all work in such a non-negligent manner so as to avoid damaging any utility lines, cables,
pipes, or pipelines on the Property. The CM and its subcontractors shall to the extent of their
negligence be responsible for any damage done to such lines, cables, pipes and pipelines during
the Work of the Project.
7.1.1. As part of its own obligations, Contractor may be responsible for notifying a local
utility locator agency and other appropriate utility agencies or owners of private utilities of
any proposed excavation required by the Work for the purpose of obtaining the location of
underground utility lines, cables, pipes or pipelines. Contractor is not responsible for any
costs, damages or losses to any person or entity, including Owner or any utility agency or
utility owner, arising from damage to utility lines, cables, pipes or pipelines that were not
identified by the local utility locator agency or other utility agencies or utility owners (unless
Contractor damages it negligently after discovery). Contractor will be entitled to an
equitable adjustment of the Contract Sum and/or the Contract Time for any relocation work
and/or impacts arising from encountering unknown utility lines, cables, pipes or pipelines.
7.2
OWNER’S DESIGNATED REPRESENTATIVE: The Owner’s designated representative
shall have express authority to bind the Owner with respect to all matters requiring the Owner’s
approval or authorization. This representative shall have the authority to make decisions on behalf
of the Owner concerning estimates and schedules, construction budgets, and changes in the
Work and shall render such decisions promptly and furnish information expeditiously so as to
avoid unreasonable delay in the services or Work of the CM.
7.3
LEGAL REQUIREMENTS: The Owner shall determine and advise the Architect and CM
of any special legal requirements relating specifically to the Project that differ from those generally
applicable to construction in the jurisdiction of the Project. CM shall comply with all such legal
requirements. In the event such determination and advisement comes after the agreement on
GMP, the CM will be entitled to an equitable adjustment in the event of additional time and costs
arising therefrom.
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ARTICLE 8
Co M PEN SATI ON

PRECONSTRUCTION PHASE SERVICES: The CM and Owner hereby acknowledges
8.1
that the Preconstruction Phase Services are being provided by the CM in order to progress the
Project and there shall be compensation or reimbursement to the CM for services provided during
the Preconstruction Phase as defined in Exhibit B and C.
8.2
CONSTRUCTION PHASE SERVICES: No more than one time per month commencing
the month following the Notice to Proceed, the CM shall submit an Application for Payment to the
Architect and Owner simultaneously for review and approval, which Application for Payment shall
include the information set forth in this Section 8.2 and any other documents or information
reasonably required by Owner. After receiving an Application for Payment from the CM, the
Architect shall, within seven (7) business days after receipt of such Application for Payment, either
issue to Owner a Certificate for Payment (with a copy to the CM) for such amount as the Architect
determines is properly due, or notify the CM and Owner in writing of Architect’s reasons for
withholding certification in whole or in part. Upon certification from the Architect and final approval
by the Owner, the Owner shall make progress payments to the CM in the amounts of the approved
Application for Payment, subject to Retainage.
8.2.1. COVERED PERIOD: The period covered by each Application for
Payment submitted by the CM shall be one (1) calendar month.
8.2.2. TIMELINE: Provided an Application for Payment is received
concurrently by the Architect and Owner not later than the 18th day of the month,
the Owner shall make payment to the CM based upon the information set forth in
the Certificate for Payment certified by the Architect not later than the fourth (4th)
Thursday of the following month. In the event that the Architect does not issue a
Certificate for Payment within the timeline required, through no fault of the CM, or
if the Owner does not pay the CM within the timeline set forth above (less any
amount withheld in accordance with the Contract Documents), then the CM may,
upon ten (10) days’ written notice to the Architect and Owner, stop the Work until
payment of the amount owing has been received or a written notice by the Owner
has been issued to the CM stating the reason for delay of payment, or partial delay
of payment.
8.2.3. CM SUBMITTALS: In conjunction with the Owner and Architect, the
CM shall prepare a detailed Schedule of Values representing separate project
categories as determined by the Owner to be consistent with funding sources or
other project requirements. With each Application for Payment, the CM shall
submit the current Schedule of Values, plus supporting documentation to include
payrolls and, upon request, petty cash accounts, receipted invoices or invoices
with check vouchers attached, and any other evidence required by the Owner or
Architect to demonstrate that cash disbursements already made by the CM on
account of the Cost of the Work equal or exceed (1) progress payments already
received by the CM; less (2) that portion of those payments attributable to the CM’s
Fee; plus (3) payrolls for the period covered by the current Application for Payment.
The CM shall also submit a monthly cash flow projection with each Application for
Payment showing all paid-to-date amounts and the balance remaining for all
Construction Costs.
8.2.4. PAYMENT TO SUBCONTRACTORS: After receiving a payment
from Owner, the CM shall promptly pay each subcontractor for the Work completed
by such subcontractor as set forth in the Application for Payment upon which the
23

Owner made payment to the CM. Such payments by the CM to each subcontractor
shall be made within ten (10) days after receipt of payment from the Owner, and
the CM shall require that each subcontractor make payments to its subsubcontractors in the same manner. Similarly, the CM shall make payments to
material and equipment suppliers in a manner similar to that provided above with
regard to subcontractors. Lien waivers will be required by the Owner with each
subsequent Application for Payment.
8.2.5. ALLOCATIONS: Each Application for Payment shall allocate the
Work according to funding sources as set forth in the approved Schedule of Values
or as otherwise determined by the Owner.
8.2.6.SCHEDULE OF VALUES: Each Application for Payment shall be
based upon the most recent schedule(s) of values submitted by the CM in
accordance with the Contract Documents. The schedule(s) of values shall allocate
the entire GMP among the various portions or Phases of the Work, except that the
CM’s Fee shall be shown as a single separate item. The schedule(s) of values
shall be prepared in such form and supported by such data or detail which is
reasonably necessary to substantiate its accuracy as the Architect and Owner may
require. This schedule(s) of values, unless objected to by the Architect or Owner,
shall be used as a basis for reviewing the CM’s Applications for Payment in
conjunction with Section 8.2.3.
8.2.7. CALCULATION OF PERCENTAGE COMPLETION: Applications
for Payment shall show the percentage completion of each portion of the Work as
of the end of the period covered by the Application for Payment. By submitting an
Application for Payment, the CM warrants that title to all Work covered by an
Application for Payment will pass to the Owner no later than the time of payment.
Additionally, each Application for Payment is a representation and warranty by the
CM that all Work for which Certificates for Payment have been previously issued
and payments received from the Owner shall be free and clear of all liens, claims,
security interests or encumbrances in favor of the CM, its subcontractors or any
material suppliers or other persons or entities making a claim by reason of having
provided labor, materials and/or equipment relating to the Work.
8.2.8. AMOUNT OF PAYMENT: Subject to other provisions of the
Contract Documents, the amount of each progress payment shall be computed as
follows:
(1)
Take the actual cost of the Work completed and/or stored on site, or
suitably stored of the site as approved by the Owner, for each period covered by the
Application for Payment.
(2)

Subtract Retainage.

(3)
Add the CM’s Fee to the cost of the actual Work performed and identified
in the Application for Payment.
(4)

Subtract the aggregate of previous payments made by the Owner.

Subtract amounts, if any, for which the Architect or Owner has withheld or
(5)
nullified in a Certificate for Payment.
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8.2.9. CM REPRESENTATION: The submission of an Application for
Payment by the CM will constitute a representation by the CM to the Owner, based
on the CM’s evaluation of the Work and the data comprising the Application for
Payment that, to the best of the CM’s knowledge, information and belief, that the
CM is entitled to the amounts specified and that the Work of the CM has
progressed or been delivered to the point indicated and that the quality of the Work
is in accordance with the Contract Documents. The foregoing representations are
subject to an evaluation of the Work for conformance with the Contract Documents
upon Substantial Completion, to results of subsequent tests and inspections, to
correction of minor deviations from the Contract Documents prior to completion
and to specific qualifications expressed by the Architect. The issuance of a
Certificate for Payment will further constitute a representation that the CM is
entitled to payment in the amount certified.
8.2.10.
RETAINAGE: The Applications for Payment submitted by
the CM to the Owner shall be subject to Retainage to be held by the Owner. Except
with the Owner’s written prior approval, payments to subcontractors by the CM
shall also be subject to retention of not less than the amount of Retainage until
such time Substantial Completion of the Work performed by the subcontractor has
been achieved. At such time Substantial Completion of the Work performed by
the subcontractor has been achieved, the CM at its discretion shall retain either (a)
one-hundred fifty-percent (150%) of the estimated cost to complete the Work or
(b) reasonable amounts to address any failure by the subcontractor to make timely
payments for labor, equipment, or subcontractor’s materials related to the Work.
The Owner and the CM shall agree upon a mutually acceptable procedure for the
review and approval of retention payments to subcontractors.
8.2.11. NOT A REPRESENTATION BY OWNER: In taking action on the
CM’s Applications for Payment (including but not limited to Applications for
Payment for Expenses to be Reimbursed), the Owner shall be entitled to rely on
the accuracy and completeness of the information furnished by the CM and shall
not be deemed to represent that the Owner has made a detailed examination, audit
or arithmetic verification of the documentation submitted or other supporting data
and that the Owner has made exhaustive or continuous on-site inspections or that
the Owner has made examinations to ascertain how or for what purposes the CM
has used amounts previously paid on account of the contract. Such examinations,
audits and verifications, if required by the Owner, will be performed by the Owner’s
accountants acting in the interests of the Owner. In no event shall a Certificate for
Payment, a progress payment or other action by the Owner on an Application for
Payment constitute acceptance of Work which was not performed in accordance
with the Contract Documents.
8.2.12 Payments due and unpaid under the Contract will bear interest from the date
payment is due at the National Prime Rate as quoted in the Wall Street Journal at the 30th
day of the month when payment is due.
CONTRIBUTIONS UNDER NEBRASKA EMPLOYMENT SECURITY LAW: The CM shall
8.3
make payment to the Unemployment Compensation Fund of the State of Nebraska all
contributions and interest due under the provisions of the Employment Security Law, Neb. Rev.
Stat. § 48-601, et seq. (Reissue 1988), as amended, on wages paid by CM to individuals
employed by it in the performance of the Work and shall obligate each of the subcontractors to
do likewise.
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FINAL PAYMENT; CONDITIONS OF FINAL PAYMENT: Final payment under this
8.4
Agreement, including any Retainage held by the Owner, shall be made by the Owner to the CM
when: (1) the Agreement has been fully and properly performed by the CM, including all
commissioning, submittal of all Construction Documents, submittal of all Operations and
Maintenance manuals, submittal of all Owner training records (to include videos of actual training
sessions), submittal of all compliance records from jurisdictional authorities (to include all FINAL
occupancy permits) if any, the correction and certification of nonconforming Work to the
satisfaction of the Owner; (2) a final Application for Payment of all Work has been received and
approved by the Architect and the Owner; (3) a final accounting for the CM’s Reimbursable
Expenses has been submitted by the CM and reviewed and approved by the Architect and the
Owner; (4) the CM Final Cost Statement has been submitted by the CM and reviewed and
approved by the Owner; (5) a final Certificate for Payment has then been issued by the Architect
for all of the Work; and (6) final lien waivers, conditioned only upon receipt of the final payment
amount, have been provided to the Architect by the CM and every subcontractor. Such final
payment shall be made by the Owner not more than thirty (30) days after satisfaction of all of the
foregoing conditions or not more than one-hundred twenty (120) days after Substantial
Completion; subject to a detailed list prepared by the Owner identifying specific values for items
yet to be completed to the satisfaction of the Owner. If the remaining items have not been
satisfactorily completed by the CM within an additional one-hundred twenty (120) days, the CM
agrees the Owner may complete the work from retained funds with its own or other forces up to
the limit of value(s) so identified with any remaining balance to be paid to the CM.
8.4.1. EXCEPTIONS TO FINAL PAYMENT:
(1)
If CM fails or refuses to complete any of the Work, or has unsettled claims
with Owner, a subcontractor, supplier or other third party, then any payment to CM shall
be subject to deduction for such amounts as the Architect shall reasonably certify and
determine as the cost for completing incomplete Work and the reasonable approximate
value of unsettled claims. If Owner is entitled to deduct damages or amounts provided in
the Contract Documents, including clean-up fees, then Owner shall be entitled to deduct
such damages, amounts and fees at any time.
(2)
If the Work of the Project has not attained Substantial Completion or Final
Completion by the required dates, subject to extensions of time allowed under the Contract
Documents, then Owner and Architect may withhold any further Certificate for Payment to
CM to the extent necessary to preserve sufficient funds to complete the construction of
the Project. The Owner shall not be deemed in default by reason of withholding payment
to the CM as provided for in herein.
(3)
The Owner’s accountants will review and report in writing on the CM’s final
accounting within forty-five (45) calendar days after delivery of the final accounting to the
Owner by the CM. Based upon the Cost of the Work, as the Owner’s accountants report
to be substantiated by the CM’s final accounting, and provided the other conditions of
Section 8.4 of this Agreement have been met, the Owner will, within seven (7) calendar
days after completion of the written report of the Owner’s accountants, either issue a final
Certificate for Payment to the CM or notify the CM in writing of the Owner’s reasons for
withholding a certificate.
8.5

COSTS TO BE REIMBURSED
8.5.1. REIMBURSABLE EXPENSES: Reimbursable Expenses shall be
determined at rates not higher than those customarily paid at the locale of the
Project, except with prior written consent of the Owner. Stipulated rates for CM
staff and workers are defined in Exhibit B and C.
Stipulated rates for CM
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equipment are defined in Exhibits B and D. THE REIMBURSABLE EXPENSES
SHALL INCLUDE ONLY THE FOLLOWING ITEMS SET FORTH IN THIS
SECTION 8.5:
(1)
Reasonable and necessary costs, including transportation, installation,
maintenance, dismantling and removal of materials, supplies, temporary facilities and
utilities, machinery, equipment, and hand tools not customarily owned by the construction
workers which are provided by the CM at the site and fully consumed in the performance
of the Work, which costs shall be reduced by the salvage value on such items if not fully
consumed, whether sold to others or retained by the CM. Costs for items previously used
by the CM shall mean fair market value.
(2)
Reasonable, necessary and actual rental charges paid by the CM for
temporary facilities, machinery, equipment, and hand tools not customarily owned by the
CM or construction workers which are provided by the CM at the site.
(3)
Reasonable, necessary and actual costs of maintaining the safety
enforcement of the Site, clean-up and removal of debris from the Site not otherwise
required under Subcontracts to standards established by the CM.
(4)
Reasonable, necessary and actual reproduction costs, including costs of
reproduction of drawings and specifications distributed to prospective subcontractors,
costs of facsimile transmissions and long distance telephone calls, internet charges, and
postage and express delivery charges at the site.
(5)
Payments made by the CM to subcontractors in accordance with the
requirements of the Subcontracts.
(6)
The following Miscellaneous Costs: (I) that portion directly attributable to
this Agreement of premiums for insurance and bonds actually paid by CM, (ii) tariffs,
customs, and duties and sales, use or similar taxes validly imposed by a governmental
authority which is related to the Work and for which the CM is liable and actually pays, (iii)
fees and assessments for the building permit and for other permits, licenses and
inspections for which the CM is required by the Contract Documents to pay, if any, (iv)
royalties and license fees paid for the use of a particular design, process or product
required by the Contract Documents, and (v) deposits lost for causes directly resulting
from the actions or decisions of the Owner.
(7)
Other costs incurred in the course of the construction of the Project, only if
and to the extent approved in advance in writing by the Owner.

8.5.2. EMERGENCIES
NONCONFORMING WORK

AND

REPAIRS

TO

DAMAGED

OR

(1)
The Reimbursable Expenses shall also include reasonable, necessary and
actual costs incurred by the CM in taking action to prevent threatened damage, injury or
loss in case of an emergency affecting the safety of persons and property, except to the
extent such action is necessary due to the negligence or failure to fulfill a specific
responsibility to the Owner set forth in this Agreement of the CM or the CM’s foremen,
engineers or superintendents, or other supervisory, administrative or managerial
personnel of the CM.
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(2)
In arranging for the repair or correction of damaged or nonconforming Work
executed by subcontractors or suppliers of the Project, including the bidding for contracts
with other subcontractors to make such repairs or corrections, provided that such
damaged or nonconforming Work was not caused by the negligence or failure to fulfill a
specific responsibility to the Owner set forth in this Agreement of the CM or the CM’s
foremen, engineers or superintendents, or other supervisory, administrative or managerial
personnel of the CM, or the failure of the subcontractors or suppliers, and only to the extent
that the cost of repair or correction is not recoverable by the CM from insurance,
subcontractors or suppliers.
8.5.3. PAYMENT: The CM shall each month deliver a certified statement
of the Reimbursable Expenses as provided in Article 8 along with its Application
for Payment as contemplated in Section 8.2.
8.5.4. COSTS THAT SHALL NOT BE REIMBURSED: The Reimbursable
Expenses shall not include:
(1)

All expenses, costs or fees required to be included in the CM’s Fee.

(2)
Salaries, fees and other compensation of CM’s personnel, whether
stationed at the CM’s principal office or offices other than the Project Site office, unless
specifically identified in Exhibit B.
Expenses of the CM’s principal office and offices other than the Project Site
(3)
office, including but not limited to all indirect costs, all telephone bills for all personnel; all
facsimile, e-mail or testing charges; home office personnel and benefits assigned to the
Project; home office overhead and expenses; home office personnel relocation; all home
office accounting, audit, legal, and data processing fees and expenses; and all travel,
meals and lodging shall be deemed to be included in the CM’s Fee, unless specifically
identified in Exhibit B.
(4)

Overhead, profit, risk and general expenses.

The CM’s capital expenses, including interest on the CM’s capital
(5)
employed for the Work.
(6)
Rental or usage costs of and fuel for vehicles used for transportation of CM
personnel assigned to and working on the Project, machinery and equipment, except as
specifically provided in Section 8.5.1.
(7)
Costs due to the negligence of the CM or to the failure of the CM to fulfill a
specific responsibility to the Owner set forth in this Agreement.
(8)
Any cost not specifically and expressly described in Section 8.5.1; unless
approved by the Owner.
(9)
Costs which would cause the Guaranteed Maximum Price, as amended, to
be exceeded.
8.5.5. DISCOUNTS, REBATES AND REFUNDS: The CM shall take
advantage of all available discounts, rebates and refunds for supplies, materials
and equipment connected with the Work and which conform to the Contract
Documents. Cash discounts obtained on payments made by the CM shall accrue
to the Owner if (1) before making the payment, the CM included them in an
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Application for Payment and received payment therefor from the Owner, or (2) the
Owner has deposited funds with the CM with which to make payment; otherwise,
cash discounts shall accrue to the CM. Trade discounts, rebates, refunds and
amounts received from sales of surplus materials and equipment shall accrue to
the Owner, and the CM shall make provisions so that they can be secured.
Amounts which accrue to the Owner in accordance with the provisions of this
Section 8.5.5 shall be credited to the Owner as a deduction from the Expenses to
be reimbursed.
8.5.6. ACCOUNTING RECORDS: The CM shall keep full and detailed
accounts and exercise such controls as may be necessary for its proper financial
management under this Agreement. The accounting and control systems shall be
satisfactory to the Owner. The Owner and the Owner’s accountants shall be
afforded access to the CM’s records, books, correspondence, instructions,
drawings, receipts, Subcontracts, purchase orders, vouchers, memoranda and
other data relating to this Project, and the CM shall preserve these for a period of
five (5) years after final payment.
8.5.7. ESTIMATE OF AND BUDGET FOR REIMBURSABLE EXPENSES:
The CM shall prepare a budget identifying anticipated costs of reimbursable
expenses thereof on a monthly basis during the anticipated construction schedule
and shall provide the Owner on the monthly basis with a comparison of the
estimated reimbursable expenses with the actual reimbursable expenses incurred
for the Project to date.
ARTICLE 9
DATE OF COMMENCEMENT OF WORK AND SUBSTANTIAL AND FINAL COMPLETION
9.1
COMMENCEMENT: The Date of Commencement of the Work shall be the date Owner
provides the Notice to Proceed (“Date of Commencement”).
9.2
CONTRACT TIME: The Contract Time shall commence on the Date of Commencement
and shall end on the date of Final Completion as provided in the CPMS attached to Exhibit E, the
Owner and CM Guaranteed Maximum Price (GMP) Agreement, subject to adjustments of the
CPMS as provided in the Contract Documents. By entering into this Agreement, the CM
acknowledges that the fixing of the Contract Time and Substantial and Final Completion Dates is
fair and reasonable and has taken the following factors, among others, into consideration: (i) the
size, design and location of the Project, (ii) the quantity, quality and probable availability of labor
and materials involved in the construction of the Project, (iii) the GMP, (iv) the customary weather
conditions for the time period involved in the Contract Time and (v) the CM’s ability to follow all
Applicable Laws necessary to construct the Project. The CM acknowledges that the services to
be performed are essential to the effective operation of the Owner and that, therefore, the CM will
exercise commercially reasonable efforts to complete the Work called for under this Agreement
in the minimum time possible and within the time specified in the CPMS, as amended.
SUBSTANTIAL AND FINAL COMPLETION: The CM shall diligently prosecute and
9.3
achieve Substantial Completion and Final Completion of the entire Work of the Project by not later
than the date established for Substantial Completion and Final Completion under Exhibit E, the
Owner and CM Guaranteed Maximum Price (GMP) Agreement, plus approved Change Order
extensions (if any).
9.3.1. SUBSTANTIAL COMPLETION: Substantial Completion is the
stage in the progress of the Work when Owner and Architect have determined
that (i) the Work or designated portion thereof is sufficiently complete in
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accordance with the Contract Documents so the Owner can occupy the Work for
the purpose of performing its business operations, and to make the Work suitable
for its intended uses; (ii) all Project systems included in the Work or designated
portion thereof have been successfully tested and are operational and
commissioned; (iii) all required governmental inspections and certifications
required of the Work that are the specific responsibility of the CM have been made,
approved, and posted; (iv) designated initial instruction of Owner’s personnel in
the operation of the Project systems has been completed; and (v) all the required
finishes set out in the Construction Documents are in place. The only remaining
Work shall be dependent upon and/or subsequent to any Owner provided and/or
Owner installed equipment if not previously provided in a timely manner; or Work
that is minor in nature so that the Owner can occupy the Project or the applicable
portion of the Project for all of its intended purposes on that date; and the
completion of the Work by the CM will not materially interfere with or hamper
Owner’s normal use.
(1) After the Work or any completed or partially completed portion of the Work is
Substantially Complete, the Owner may begin occupying the Project Site; provided,
however, Owner’s occupancy of such area shall not interfere with the CM and its
subcontractors completing any remaining Work. Unless otherwise agreed upon by the
Owner in writing, partial occupancy or use of a portion or portions of the Work shall not
constitute acceptance of Work not complying with the Substantial Completion
requirements of the Contract Documents.
(2) If during the inspections for Substantial Completion, the Architect and/or Owner
finds that the CM has failed to fully complete the Work in accordance with the requirements
of the Contract Documents, the cost of any additional inspections that may be
subsequently required of the Architect for purposes of determining Substantial Completion
shall be managed from contingency or, if contingency is exhausted, shall be borne solely
by the CM.
9.3.2. FINAL COMPLETION: The actual date of Final Completion is the
date certified by the Architect that the Owner and Architect finds the Work of the
Project, including the work of all of the CM’s subcontractors, is acceptable under
the Contract Documents and the CM’s contractual obligations are fully performed.
The Architect’s certification process regarding Final Completion shall commence
only upon receipt by the Architect and Owner of the CM’s written notice that the
Work is ready for final inspection and acceptance. As part of the CM’s written
notice that the Work is ready for final inspection and acceptance, the CM shall
deliver to Owner a final lien waiver and release from the CM, all subcontractors
and any other person furnishing labor or materials for the entire Project. The
Architect’s final Certificate for Payment will constitute a further representation that
conditions set forth in Section 8.4 of this Agreement as precedent to the CM being
entitled to final payment have been fulfilled.
By entering into this Agreement, CM acknowledges that it shall not receive
(1)
any final payment or Retainage until the CM submits to the Architect and the Owner the
following: (i) an affidavit that payrolls, invoices for materials and equipment, and other
indebtedness connected with the Work for which the Owner, or the Owner’s property might
be responsible for or encumbered, less amounts withheld by Owner in accordance with
the Contract Documents have been paid or otherwise satisfied, (ii) a certificate evidencing
that insurance required by the Contract Documents shall remain in full force after final
payment is currently in effect and will not be canceled or allowed to expire except as set
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forth in the Contract Documents, (iii) a written statement that the CM knows of no
substantial reason that the insurance will not be renewable to cover the period required
by the Contract Documents, (iv) consent of sureties, if any, to final payment and (v) if
required by the Owner, other data establishing payment or satisfaction of obligations, such
as receipts, releases and waivers of liens, claims, security interests or encumbrances
arising out of the Contract Documents, to the extent and in such form as may be required
by the Owner or the Owner’s lenders.
(2)
If during the inspections for Final Completion, the Architect and/or Owner
finds that the CM has failed to fully complete the Work in accordance with the requirements
of the Contract Documents, the cost of any additional inspections that may be
subsequently required of the Architect for purposes of determining Final Completion shall
be managed from contingency or, if contingency is exhausted, shall be borne solely by the
CM.

9.4

CLAIMS FOR ADDITIONAL TIME
9.4.1. INCREASE IN CONTRACT TIME: CM shall be entitled to an
extension of the Contract Time for delay and completion of the Work only to the
extent caused: (1) by the acts or omissions of the Owner, its officers, agents, or
employees or third parties for which the Owner is legally responsible; or (2) by
causes beyond the reasonable control of either party hereto (such as, but not
limited to, acts of God or the public enemy, war or other national emergencies
making performance temporarily impossible or illegal, or strikes or labor disputes
that cannot be reasonably managed by the CM).
(1)
LIMITED TO NUMBER OF CALENDAR DAYS: The CM shall, however,
be entitled to an extension of time for such causes only for the number of calendar days
of delay which results from such causes, and then only if the CM shall have strictly
complied with all the requirements of this section. The Owner shall make such
determination within a reasonable time after receipt of the CM’s application for an
extension of time; provided, however, said application complies with the requirements of
this paragraph.
(2)
ACTUAL PERIOD OF DELAY: If one of several causes of delay operating
concurrently results from any act, fault, or omission of more than one source, the time
extension for which CM will be entitled will be apportioned according to the degree of
causation.
(3)
ADVERSE WEATHER CONDITIONS: If adverse weather conditions are
the basis for a claim for additional time, such claim shall be documented by data
substantiating that weather conditions were unusual for the customary weather conditions
for the time period involved in the Contract Time and could not have been reasonably
anticipated and the extent to which such unusual-weather conditions had an adverse effect
on the scheduled construction. Any such claim shall be submitted to Owner by no later
than twenty-one (21) calendar days following the end of such unusual weather conditions.
9.4.2. NOTICE OF CONDITIONS CAUSING DELAY:
(1)
NOTICE OF CONDITION CAUSING DELAY: Within ten (10) working days
after CM knew or reasonably should have known of the commencement of any condition
which is causing or may cause delay in completion of the Project, the CM must notify the
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Owner in writing of the effect, if any, such condition will or may have upon the timely
progress of the Work and must state why and in what respects, if any, the condition is
causing or may cause such delay.
(2)
FAILURE TO STRICTLY COMPLY: Notwithstanding anything in the
Contract Documents to the contrary, failure to strictly comply with any of the notice
requirements contained in Article 9 shall be deemed to be a waiver and release of any
extension of time on account of delay in completion arising out of or resulting from any
change, extra work, suspension, unusually adverse weather or other condition.
9.4.3. APPLICATION: If the CM wishes to make claim for an increase in
the Contract Time, CM shall submit an application for an extension of time which
shall set forth in detail the source and nature of each alleged cause of delay in the
completion of the Work, the date upon which each such cause of delay began,
ended, or will end, and the number of days which CM reasonably believes is
attributable to each of such causes. It must be submitted prior to completion of the
Work.
(1)
DISCRETION OF OWNER: The granting of an application for an
extension of time for causes of delay other than those herein referred to shall be entirely
within the reasonable discretion of the Owner. Permitting the CM to continue and finish
the Work or any part of it after the time fixed for its completion or after the date to which
the time for completion may have been extended shall in no way operate as a waiver on
the part of the Owner of any of its rights under the Contract Documents. Additionally, the
CM and Owner shall mutually agree on any extension of time and/or additional
compensation for any additional expense caused by such delay or delays and the CM
agrees that the granting of an extension of time and/or additional compensation shall be
its sole and exclusive remedy.
9.5
DELAY CLAIMS: CM represents and warrants that the provisions herein contained for
extension of time are fair and adequate and that CM has had an opportunity to make reasonable
provisions for any and all delays within the reasonable contemplation of the parties expressed
herein. Accordingly, it is understood and agreed that CM shall not have or assert any claim for
damages or prosecute any suit, action, cause of action, or other proceeding against the Owner
for such damages arising from any delay or hindrance in the completion of the Work called for in
this Agreement except to the extent it is caused by the act or omission on the part of the Owner
or its agents, servants, employees or otherwise, or except as otherwise provided herein for delays
that are the responsibility of the Owner. CM shall have no claim against the OWNER related in
any way to any alleged delays experienced on the Project unless CM shall have notified OWNER
within ten (10) working days after CM knew or reasonably should have known of the occurrence
of such alleged delay, including a specific description of how such delay was causing CM damage,
in order to allow OWNER the opportunity to address any such delays as they occur on the Project.
9.6
LIQUIDATED DAMAGES FOR DELAY IN SUBSTANTIAL COMPLETION: If CM fails to
achieve by the date set forth in the CMPS set forth in Exhibit E, the Owner and CM Guaranteed
Maximum Price (GMP) Agreement, the CM shall pay Owner the sum of five thousand dollars
($5,000) per day for each and every calendar day of unexcused delay in achieving Substantial
Completion beyond the date set forth in Exhibit E, as adjusted, up to a maximum amount of two
hundred thousand dollars ($200,000.00). Any sums due and payable hereunder by CM shall be
payable, not as a penalty, but as liquidated damages representing an estimate of delay damages
likely to be sustained by Owner, estimated at the time of executing this Agreement. Such
liquidated damages shall apply regardless of whether CM has been terminated by Owner prior to
Substantial Completion to the extent that the CM’s actions or inactions were the cause of the
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delay. Such liquidated damages shall be in addition to and not in preclusion of the recovery of
actual damages resulting from other defects in the CM’s performance hereunder for matters other
than delays in Substantial Completion. When Owner reasonably believes that Substantial
Completion will be inexcusably delayed, Owner shall be entitled, but not required, to withhold from
any amounts otherwise due to the CM an amount then believed by Owner to be adequate to
recover liquidated damages applicable to such delays. If and when the CM overcomes the delay
in achieving Substantial Completion, or any part thereof, for which Owner has withheld payment,
Owner shall promptly release to the CM those funds withheld, but no longer applicable as
liquidated damages.
9.7
LIQUIDATED DAMAGES FOR DELAY IN FINAL COMPLETION: If the CM fails to achieve
Final Completion by the date set forth in the CMPS set forth in Exhibit E, the Owner and CM
Guaranteed Maximum Price (GMP) Agreement, the CM shall pay Owner the sum of five hundred
dollars ($500.00) per day for each and every calendar day of unexcused delay in achieving Final
Completion beyond the date set forth in Exhibit E, as adjusted. Any sums due and payable
hereunder by the CM shall be payable, not as a penalty, but as liquidated damages representing
an estimate of delay damages likely to be sustained by Owner, estimated at the time of executing
this Agreement. Such liquidated damages shall apply regardless of whether the CM has been
terminated by Owner prior to Final Completion to the extent that the CM’s actions or inactions
were the cause of the delay. Such liquidated damages shall be in addition to and not in preclusion
of the recovery of actual damages resulting from other defects in the CM’s performance hereunder
for matters other than delays in Final Completion. When Owner reasonably believes that Final
Completion will be inexcusably delayed, Owner shall be entitled, but not required, to withhold from
any amounts otherwise due to the CM an amount then believed by Owner to be adequate to
recover liquidated damages applicable to such delays. If and when the CM overcomes the delay
in achieving Final Completion, or any part thereof, for which Owner has withheld payment, Owner
shall promptly release to the CM those funds withheld, but no longer applicable as liquidated
damages.
ARTICLE 10
CM WARRANTY
10.1
WARRANTY: CM warrants that it has the ability to perform all services identified in this
Agreement or otherwise agreed upon services; it shall provide suitable resources to perform work
in accordance with this Agreement; it will provide the agreed upon services on a timely basis; for
Preconstruction Phase Services it shall perform services in a manner consistent with the degree
of care and skill ordinarily exercised by members of the same profession currently providing
construction management services under similar circumstances; and it is responsible for the
construction of the Work of the Project in accordance with all designs, drawings, specifications,
and other services furnished by Owner through the Architect for the Project. Additionally:
10.1.1. EQUIPMENT: CM warrants to Owner and Ownership that materials and
equipment furnished under the Contract Documents shall be new and of good quality in
conformance with the plans and specifications unless the Contract Documents require or permit
otherwise.
10.1.2. MATERIAL AND WORK: CM further warrants that the Work will conform to the
requirements of the Contract Documents, will be performed in a good and workmanlike manner
and will be free from defects in construction and material. Work, materials or equipment not
conforming to the requirements of the Contract Documents shall be considered defective. CM
warrants against defects in material and workmanship for a period of one (1) years (the “Initial
Warranty Period”) from the date of final acceptance by Owner except with respect to any items to
be completed and/or corrected (punch list”) noted at the time of Substantial Completion or
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occupancy by Owner if prior to the date of Substantial Completion except for specified extended
warranties.
10.1.3. NONCONFORMANCE AND LATENT DEFECTS: In addition to the CM’s
obligations and warranties hereunder, CM will (i) correct Work not in conformity with the
requirements of the Contract Documents and (ii) be responsible for the correction of any hidden
or latent defects discovered after the Initial Warranty Period to the extent allowed by State law.
Additionally, CM and its subcontractors shall jointly furnish to the Owner and Owner an
assignment of any other warranties on manufactured parts or equipment installed by them as part
of the Work.
10.1.4. NOT A WAIVER AND SURVIVAL: The warranties set forth in this Article 10 are in
addition to and without limitation or waiver of any other rights or remedies, at law or in equity,
which Owner may have under this Agreement or to which it may otherwise be entitled and shall
survive the Owner’s Final Payment, acceptance, inspection or failure of inspection of the Work,
and review of the Contract Documents.
ARTICLE 11
INSURANCE AND BONDS
11.1

CM’S LIABILITY INSURANCE:

11.1.1. GENERAL REQUIREMENTS: The CM shall purchase from and maintain in a
company or companies lawfully authorized to do business in the jurisdiction in which the Project
is located with a Best’s Credit Rating of at least A+, such insurance as will protect the CM from
claims set forth below which may arise out of or result from the CM’s operations under the
Agreement and for which the CM may be legally liable, whether such operations be by the CM or
by anyone directly or indirectly employed by any of them, or by anyone for whose acts any of
them may be liable:
(1)
claims under workers compensation, disability benefit and other similar
employee benefit acts which are applicable to the Work to be performed;
(2)
claims for damages because of bodily injury, occupational sickness or
disease, or death of the CM’s employees;
(3)
claims for damages because of
bodily injury, sickness or disease, or death of any person other than the CM’s
employees;
(4)
claims for damages insured by usual
personal injury liability coverage which are sustained (1) by a person as a result of
an offense directly or indirectly related to employment of such person by the CM,
or (2) by another person;
(5)
claims for damages, other than to the
Work itself, because of injury to or destruction of tangible property, including loss
of use resulting therefrom;
(6)
claims for damages because of
bodily injury, death of a person or property damage arising out of ownership,
maintenance or use of a motor vehicle; and
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(7)
claims involving contractual liability
insurance applicable to the CM’s obligations.
11.1.2. INSURANCE NOT LESS THAN LIMITS OF LIABILITY SPECIFIED: The
insurance required by Section 11.1 .1 shall be written for not less than limits of liability specified in
the Contract Documents or required by law, whichever coverage is greater. Coverages shall be
written on an occurrence basis and shall be maintained without interruption from Date of
Commencement of the Work until date of final payment and termination of any coverage required
to be maintained after final payment. Unless otherwise modified in writing, the CM shall maintain
the following levels of insurance coverage:
(1)

WORKERS’ COMPENSATION AND EMPLOYER’S LIABILITY
Nebraska Statutory Limit

Workers’ Compensation
Employer’ Liability

Annual Limits Per Insured (minimum)

Bodily Injury by Accident
Bodily Injury by Disease policy limit
Bodily Injury by Disease each employee
-

-

$100,000
$100,000
$500,000

The CM shall provide a blanket waiver of subrogation.
(2)

AUTOMOBILE LIABILITY
Combined single limit of $1 000,000 each accident.

(3)

COMMERCIAL GENERAL LIABILITY
Annual Limits of Liability (minimum)
General Aggregate
Products/Completed Operations Aggregate
Personal/Advertising Injury Aggregate

$5,000,000
$5,000,000
$2,000,000

Each Occurrence Limit

$2,000,000

1.
2.
3.

Occurrenceform
All Commercial General Liability deductibles will be the sole
responsibility of the CM
Coverage extensions to include:
•
Contractual liability to include construction
contracts
•
General aggregate per project
•
CM to carry complete operations coverage for three
(3) years following substantial completion (need
certificate of insurance for each of three years)
•
Blanket waiver of subrogation
•
Additional insured endorsement naming Owner and
Owner’s Representative, to cover vicarious liability
including completed operation
•
Remove fellow employee exclusion.
•
Modified Notice of Occurrence, supervisors and up
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60 Day notice of cancellation basis
Primary/Non-Contributory to any insurance
maintained by Owner or Owner’s Representative
(4)

EXCESS LIABILITY
Each Occurrence
Annual

(minimum)
(minimum)

The CM shall provide a blanket waiver of subrogation, additional insured
including completed operations to maximum limits of coverage maintained
by CM, and primary/non-contributory to any insurance maintained by
Owner or Owner’s Representative.

(5)

CM SELF-INSURANCE OF MACHINERY, TOOLS AND EQUIPMENT:
The CM shall, at the CM’s own expense, provide insurance coverage for
owned or rented machinery, tools or equipment.

11.1.3. CERTIFICATES OF INSURANCE: Certificates of insurance acceptable to the
Owner shall be submitted to the CM for transmittal to the Owner with a copy to the Architect prior
to commencement of the Work. These certificates and the insurance policies required by this
Section 11.1 shall contain a provision that coverages afforded under the policies will not be
canceled or allowed to expire until at least 30 days’ prior written notice has been given to the
Owner. If any of the foregoing insurance coverages are required to remain in force after final
payment and are reasonably available, an additional certificate evidencing continuation of such
coverage shall be submitted with the final Application for Payment. Information concerning
reduction of coverage shall be furnished by the CM with reasonable promptness in accordance
with the CM’s information and belief.
11.2 OWNERS LIABILITY INSURANCE: The Owner shall be responsible for purchasing and
maintaining the Owner’s liability insurance.
11 .3 PROPERTY INSURANCE: The CM, or the Owner at its sole discretion, shall procure and
maintain during the Term of this Agreement an all risk builder’s risk insurance policy protection
for the Owner and the CM, as their interest may appear, from loss due to damage to the Work or
to any material going into the Work while at the Project Site. The limit of liability of this insurance
shall be no less than the estimated Cost of the Work from time to time plus the CM’s Fee. Builder’s
risk insurance shall be procured prior to commencement of new construction for the Project. Such
property insurance shall be maintained, unless otherwise provided in the Contract Documents or
otherwise agreed in writing by all persons and entities who are beneficiaries of such insurance,
until substantial completion or until the work has been put to its intended use, whichever is earlier.
Property insurance shall be on an “all-risk” or equivalent policy form and shall include, without
limitation, insurance against the perils of fire (with extended coverage) and physical loss or
damage including, without duplication of coverage, theft, vandalism, malicious mischief, collapse,
earthquake, flood, water damage, windstorm, falsework, temporary buildings and debris removal
including demolition occasioned by enforcement of any applicable legal requirements, and, except
to the extent of their errors or omissions, shall cover reasonable compensation for Architect’s and
Contractor’s services and expenses required as a result of such insured loss. This property
insurance shall cover portions of the Work stored off the site, and also portions of the Work in
transit. In addition to Builder’s Risk insurance, the Owner shall procure and maintain property
insurance or self-insure at levels acceptable to Owner.
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11.4 WAIVERS OF SUBROGATION: The Owner and CM waive all rights against each other
and against the Architect and the subcontractors, Sub-subcontractors, consultants, agents and
employees of any of them, for damages caused by fire or other perils to the extent covered by
property insurance obtained pursuant Section 11.3 or other property insurance applicable to the
Work, except such rights as the Owner and CM may have to the proceeds of such insurance held
by the Owner as fiduciary. The Owner or CM, as appropriate, shall require of the Architect,
Architect’s consultants, and the subcontractors, sub-subcontractors, agents and employees of
any of them, by appropriate agreements, written where legally required for validity, similar waivers
each in favor of other parties enumerated herein. The policies shall provide such waivers of
subrogation by endorsement or otherwise. A waiver of subrogation shall be effective as to a
person or entity even though that person or entity would otherwise have a duty of indemnification,
contractual or otherwise, did not pay the insurance premium directly or indirectly, and whether or
not the person or entity had an insurable interest in the property damaged.
11.5 CM AS FIDUCIARY: A loss insured under CM’s property insurance shall be adjusted by
the CM as fiduciary and made payable to the CM as fiduciary for the insureds, as their interests
may appear.
11.6 PAYMENT, PERFORMANCE AND GMP BONDS: If requested by the Owner, the CM
shall furnish, as a reimbursable expense, a payment bond and bonds covering faithful
performance of this Agreement and payment of obligations arising thereunder with minimum Best
Rating “A”. The amount of said bonds shall be equal to the GMP, as adjusted by Change Orders,
if any. The CM shall require performance and payment bonds of all subcontractors when the
Subcontract amount exceeds twenty-five thousand Dollars ($25,000.00). Copies of all such
bonds shall be delivered to Owner.
11 .7 COMMENCEMENT OF WORK: By entering into this Agreement, the CM agrees that it
shall not commence operations on the Project Site or elsewhere prior to the effective date of
insurance required by this Article to be in effect and provided to the Owner and Architect. The
Date of Commencement of the Work shall not be changed by the effective date of such insurance.
ARTICLE 12
TERMINATION OR SUSPENSION
12.1
OWNER’S TERMINATION FOR CONVENIENCE:
Owner may, for any reason
whatsoever, or without reason, terminate performance under this Agreement by the CM for
convenience. Owner shall give written notice of such termination to the CM specifying when
termination becomes effective. The CM shall incur no further obligations in connection with this
Agreement and the CM shall stop all Work when such termination becomes effective. The CM
shall also, at Owner Rep’s direction, either terminate or assign to Owner outstanding orders and
subcontracts. The CM shall settle the liabilities and claims arising out of any terminated
subcontracts and orders. Owner may direct the CM to assign the CM’s right, title and interest
under terminated orders or subcontracts to Owner or its designee. The CM shall transfer title and
deliver to Owner such completed or partially completed Construction Documents, Work and
materials, equipment, parts, fixtures, information and contract rights as the CM has. When
terminated for convenience, the CM shall be entitled to the unreimbursed portion of the Cost of
the Work incurred to the date of termination, plus the additional direct costs incurred by reason of
such termination and an equitable portion of the unpaid CM’s Fee attributed to the Work
performed to the date of termination.
12.2 OWNER’S TERMINATION FOR CAUSE: If the CM does not perform the Work or any part
hereof, in a timely manner, supply adequate labor, supervisory personnel or proper equipment or
materials, or if it fails to timely discharge its obligations for labor, equipment and materials, or
proceeds to disobey Applicable Laws, or otherwise commits a violation of a material provision of
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this Agreement, then Owner, unless CM corrects or commences and expeditiously continues
corrective action within seven days written notice may, without further written notice to the CM
and without prejudice to any other right or remedy against CM or others, terminate the
performance of the CM and take possession of the Project Site and of all materials and equipment
at the site and may finish the Work by whatever methods it may deem expedient. From the
effective date of the termination, the CM shall incur no further expense or obligations in connection
with the Agreement and shall cease its performance and the performance of any subcontractors.
In such cases, CM shall not be entitled to receive any further payment except for reimbursement
for costs in connection with Work properly performed prior to termination.
12.3 CM’S TERMINATION FOR CAUSE: The CM may terminate this Agreement upon thirty
(30) days prior written notice to Owner in the event of a material breach of Owner obligations
under the Contract Documents, including the Owner’s failure to pay any undisputed amount due
to the CM; provided, however, the CM’s notice of breach and intent to terminate shall specify with
particularity Owner’s alleged material breach and afford Owner such thirty (30) day period within
which to cure such breach. In the event of such a termination, the CM shall be entitled to
reimbursement for the unreimbursed portion of the Costs of the Work incurred to the date of
termination and an equitable portion of the unpaid CM’s Fee attributed to the Work performed to
the date of termination. CM also may suspend Work in the event of the Owner’s material breach
or failure to pay any undisputed amount due upon giving the Owner seven days written notice of
its intent to do so. The Owner shall equitably adjust the Contract Time and GMP to the extent
affected by such suspension. All late payments to CM will bear interest from the date payment is
due at the National Prime Rate as quoted in the Wall Street Journal at the 30th day of the month
when payment is due.
12.4 OWNER’S SUSPENSION OF WORK: The Owner may order the CM in writing to suspend,
delay or interrupt the Work in whole or in part for such period of time as the Owner may determine.
The GMP and schedule shall be adjusted for increases in costs and time caused by such
suspension, delay or interruption.
12.5 ASSIGNMENT OF SUBCONTRACTS: To the extent that the Owner elects to take legal
assignment of Subcontracts and purchase orders (including rental agreements) upon termination
of this Agreement, the CM shall as a condition of receiving the payments referred to in this Article
12 execute and deliver all such papers and take all such steps, including the legal assignment of
such Subcontracts and other contractual rights of the CM, if any, as the Owner may require for
the purpose of fully vesting in the Owner the rights and benefits of the CM under such
Subcontracts or purchase orders. If the Owner accepts such assignment, the Owner shall
reimburse or indemnify the CM with respect to all costs arising under the Subcontract, purchase
order or rental agreements except these which would not have been reimbursable as
Reimbursable Expenses if the Agreement had not been terminated. If the Owner elects not to
accept the assignment of any Subcontract, purchase order or rental agreement which would have
constituted a Reimbursable Expense had this Agreement not been terminated, the CM shall
terminate such Subcontract, purchase order or rental agreement and the Owner shall pay the CM
the costs necessarily incurred by the CM by reason of such termination.
ARTICLE 13
MISCELLANEOUS PROVISIONS
13.1
TIME IS OF THE ESSENCE: All limitations of time set forth herein are material and time
is of the essence of this Agreement.
13.2
INDEMNIFICATION: To the fullest extent permitted by law, the CM shall indemnify and
hold the Architect, Owner, Ownership and their respective agents, representatives, and
employees harmless from and against all third party claims for damages, losses and expenses,
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including but not limited to attorneys’ fees, arising out or resulting from performance of the Work,
provided that such claims are attributable to bodily injury, sickness, disease or death or to injury
to or destruction of tangible property, but only to the extent caused by the negligent acts or
omissions of the CM, its subcontractors or anyone directly or indirectly employed by them or
anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss
or expense is caused in part by a party indemnified hereunder. Additionally, the CM shall
indemnify, defend and hold Owner harmless from and against any and all claims from
subcontractors and suppliers for liens or claims in the nature of liens for the value of work, labor
or materials for which the CM shall have received payment from Owner.
13.3

DISPUTE RESOLUTION
13.3.1. LITIGATION: Any claim, dispute or other matter in question not
resolved by mediation may be submitted to litigation by either Party within sufficient
time to preserve its legal remedies.
13.3.2. OWNER AND CONTRACTOR WAIVE ANY RIGHT TO A JURY TRIAL IN
ANY LAWSUIT REGARDING ANY DISPUTE BETWEEN THEM.

13.4 COMPLIANCE WITH APPLICABLE LAWS: As a material term of this Agreement, the CM
shall at all times comply with, and require all employees, agents or subcontractors to comply with,
all existing Applicable Laws. If CM learns or is informed that any existing federal or state statutes,
rules and/or regulations are changed or modified following the Effective Date, it shall notify the
Owner of the same and may, if appropriate, seek a Change Order with respect to the GMP and/or
the CPMS. Compliance with Applicable Laws shall consist of consultation with the Architect and
Owner in complying with and satisfying Applicable Laws. With regard to the subcontractors
performing the Work of the Project, the CM shall be responsible for determining the applicability
of such codes, ordinances, rules, and regulations to the work of the Project, except those
applicable to the design services of the Architect; for investigating, confirming and/or verifying
each subcontractor’s compliance therewith; for filing of all documents by the subcontractors that
are required for compliance therewith; and for the subcontractors obtaining the approval of
governmental authorities having jurisdiction over the Project, including, but not limited to:
(1)
IMMIGRATION STATUS: The CM agrees to use the federal immigration
verification system to determine the work eligibility status of new employees physically
performing services on the Project within the State of Nebraska. The federal immigration
verification system means the electronic verification of the work authorization program
authorized by the Illegal Immigration Reform and Immigrant Responsibility Act of 1996, 8
U.S.C. § 1324a, known as the E-Verify Program, or an equivalent federal program
designated by the United States Department of Homeland Security or otherfederal agency
authorized to verify the work eligibility status of a newly hired employee. This requirement
applies to all subcontractors of the CM. The CM shall, by written agreement, require
compliance with the federal immigration verification system by all subcontractors.
(2)
OSHA: Compliance with federal occupational safety and health standards
by all contractors performing the Work of the Project.
(3)
EQUAL EMPLOYMENT OPPORTUNITY: The CM shall comply with
Applicable Laws and special requirements of the Contract Documents regarding equal
employment opportunity and affirmative action programs.
(4)

EQUAL OPPORTUNITY EMPLOYER;
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FAIR EMPLOYMENT PRACTICES ACT:
The CM does hereby agree, certify, warrant and represent on behalf of itself, and
agrees to see that each subcontractor shall certify, that it is an equal opportunity
employer and actively recruits a well-qualified and diverse staff including minority
applicants, and does not discriminate against any employee or applicant for
employment by reason of race, color, national origin, religion, marital status, sex,
age, disability or sexual orientation. By submitting a proposal and signing an
Agreement with the Owner, the CM agrees to actively continue and implement this
policy throughout the Project.
ii.
SEXUAL HARASSMENT: The CM hereby
acknowledges that the Owner prohibits sexual harassment, and the CM has
reviewed the specific policies of Owner with regard to same. CM acknowledges
that sexual harassment includes an unwelcome sexual advance or request for a
sexual favor, and other verbal or physical conduct of a sexual nature that is so
pervasive as to create a hostile or offensive work environment or a hostile or
offensive academic environment. In the event that Owner, in their reasonable
judgment, determines that CM or a subcontractor has committed an act of sexual
harassment, the Owner and/or Owner may, as a condition of this Agreement,
remove such person from the Project Site and from the Owner’s premises and take
such other action as is deemed necessary to cause the sexual harassment to
cease.
iii.
DRUG FREE WORKPLACE POLICY: The
CM hereby acknowledges that the Owner has a drug free workplace policy and the
CM has reviewed the specific policies of Owner with regard to same. The drug
free workplace policy means that neither the CM nor any subcontractor or
employee of CM shall engage in unlawful manufacture, distribution, dispensing,
possession or use of a controlled substance, including alcohol or alcoholic
beverages in conducting any activity covered by this Agreement.
iv.
USE OF TOBACCO.
The CM hereby
acknowledges that the Owner prohibits the use of tobacco on the Project Site, and
the CM has reviewed the specific policies of Owner with regard to same.
v.
WEAPONS POLICY:
The CM hereby
acknowledges that possession of dangerous weapons (concealed or
unconcealed) on the Owner’s property, the Project Site or in vehicles or on persons
arriving at or leaving the Project Site shall be a violation of the Owner’s policies
with regard to weapons. The CM shall ensure that dangerous weapons (which
shall include guns, knives, explosives or any other device as determined by the
Owner) are not allowed on the Project Site and any person who violates such policy
shall be banned in the future from the Project Site.
13.4.2. THEFT DETERRENCE PROGRAM:
CM shall consult and
coordinate with Owner an analysis of cost of the institution of a theft deterrence
program designed to restrict construction worker access to properties of Owner
that are currently in use, to maintain supervision of CM’s and subcontractor’s
forces, and to reimburse the Owner or those persons suffering a theft loss which
results from CM’s forces or subcontractor’s forces, actions, omissions, or failure to
secure the Work or adjoining property.
13.5

EXCLUSION OF PERSONS WITH CRIMINAL RECORDS:
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13.5.1. NON-ASSIGNMENT OF PERSON WITH CRIMINAL RECORD:
The CM shall not assign any individual or agent to any work on the Project with a
criminal record of a serious nature as defined by the ODPBC’s policy, regulations,
practices or directives.
13.5.2. CRIMINAL HISTORY CHECKS:
(1)
Upon reasonable request by Owner, CM will provide, in writing, the names
and any other requested information regarding its employees, so that the Owner may
obtain criminal history record information on the “covered employees”, as defined below.
Owner shall assume all expenses associated with obtaining criminal history record
information.
(2)
CM will not assign any ‘covered employee” with a “disqualifying criminal
history”, as those terms are defined below, to work on the Project. If CM receives
information that a covered employee has a reported disqualifying criminal history, then
CM will immediately remove the covered employee from the Project and notify the Owner
in writing within three business days. If the Owner objects to the assignment of any
covered employee on the basis of the covered employee’s criminal history record
information, then CM agrees to discontinue using that covered employee to provide
services on the Project.
For the purposes of this Section, “covered employees” means employees,
(3)
agents or subcontractors of the CM who have or will have continuing duties related to the
services to be performed on the Project and have or may have direct contact with persons
at the Project site. The Owner will have the sole authority to decide what constitutes direct
contact. “Disqualifying criminal history” means any conviction or other criminal history
information designated by the Owner, of one of the following felony offenses under
Chapter 28 of the Nebraska Revised Statutes, including but not limited to any of the
following: (a) rape, including statutory rape, or any other sexual assault; (b) sexual
conduct with a minor of any kind; (c) abuse of a minor or child of any kind; (d)
endangerment of a child or debauching a minor; (e) public indecency; (f) prostitution,
pandering, or keeping a place of prostitution; (g) assault or battery; (h) kidnapping, false
imprisonment or abduction; (i) child pornography; or (j) any offense in which a minor was
a victim or a witness. The CM agrees to cooperate in obtaining any additional
authorization or consent necessary to assure compliance with this requirement.
13.6 HAZARDOUS MATERIALS: The CM is responsible for compliance with any requirements
included in the Contract Documents regarding hazardous materials. If the CM encounters a
hazardous material or substance not addressed in the Contract Documents on the Project Site
by the CM or its subcontractors, the CM shall, upon recognizing the condition, immediately stop
Work in the affected area and report the condition to the Architect and Owner in writing. Excluding
the asbestos abatement work specified in the Contract Documents, CM shall not be responsible
for handling, stockpiling, transporting or disposal of any pre-existing hazardous materials.
13.6.1. CM shall not incorporate any materials containing asbestos, PCBs
or other hazardous materials into the Work unless required or contemplated by the
Contract Documents. The CM shall not use, produce, store, release, dispose or
handle, in or about the Project Site, or transfer to or from the Project (or permit its
subcontractors to do such acts), any hazardous substance except in compliance
with all environmental laws. The Owner shall not be responsible for hazardous
materials or substances brought to the Project Site by CM or its subcontractors
unless such materials or substances are required by the Contract Documents.
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13.6.2. For purposes of this Agreement, ‘hazardous substances” shall
mean all substances, materials and wastes that are or become regulated or
classified as hazardous or toxic under any environmental law as set forth by any
federal, state or local statute, ordinance, rule, regulation or guideline pertaining to
health, industrial hygiene or the environment.
13.6.3. The CM shall indemnify the Owner for the cost and expense the
Owner may incur (i) for remediation of a material or substances the CM brings to
the site and negligently handles or (ii) where the CM fails to perform its obligations
under this Section 13.6 except to the extent that the costs and expenses are due
to the Owner’s fault or negligence.
13.6.4 To the extent allowed by law, excluding the asbestos abatement work
specified in the Contract Documents, the Owner shall defend and indemnify the CM from
claims, cost and expense arising out of any pre-existing material or substance on the site.
If the CM is held liable by any party for the cost of remediation of a hazardous material or
substance solely by reason of performing Work as required by the Contract Documents,
the Owner shall defend and indemnify the CM for all cost and expense thereby incurred.
13.7

OTHER PROVISIONS:
13.7.1. EXTENT OF CONTRACT: This Agreement which includes this
Agreement and the other documents incorporated herein by reference represents
the entire and integrated agreement between the Owner and CM and supersedes
all prior negotiations, representations or agreements, either written or oral. This
Agreement may be amended only by written instrument signed by both the Owner
and CM. If anything in any document incorporated into this Agreement is
inconsistent with this Agreement, this Agreement shall govern.
13.7.2. OWNERSHIP AND USE OF DOCUMENTS: The Construction
Drawings (including all final drawings and specifications) and other documents
prepared by the Architect and copies thereof furnished to the CM are for use solely
with respect to this Project. They are not to be used by the CM, subcontractors,
sub-subcontractors or suppliers on other projects or for additions to this Project
outside the scope of the Work, without the specific written consent of the Owner
and Architect. The CM, subcontractors, sub-subcontractors and suppliers are
granted a limited license to use and reproduce applicable portions of the
Construction Drawings and other documents prepared by the Architect solely for
use in the execution of their Work under the Contract Documents. Any shop
drawings or models created specifically for the Project by CM, subcontractors, subsubcontractors or other workers involved in the Project will be made available in
electronic format to Owner and Ownership may utilize the documents for the future
management, maintenance, operation, remodeling, renovation or expansion
specific to the Project as Owner or Ownership deems desirable.
13.7.3. GOVERNING LAW: This Agreement shall be governed by the laws
of the State of Nebraska. Mandatory and exclusive venue for any dispute shall be
Douglas County, Nebraska.
13.7.4. ASSIGNMENT: Once this Agreement is accepted and signed by
the Owner, the Owner and CM respectively bind themselves, their partners,
successors, assigns and legal representatives to the other party hereto and to
successors, assigns and legal representatives of such other party in respect to
covenants, agreements and obligations contained in the Contract Documents.
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Neither party to the Agreement shall assign the Agreement as a whole without the
written consent of the other. If either party attempts to make such an assignment
without such consent, that party shall nevertheless remain legally responsible for
all obligations under the Agreement. Notwithstanding the foregoing, the Ownership
shall be deemed third party beneficiaries of this Agreement and shall have all rights
afforded to Owner herein, including but not limited to, the right to enforce any
provision hereof and to obtain title to and the benefit of all warranties and other
rights surviving Final Completion of the Work.
13.7.5. FORCE MAJEURE: None of the parties hereto shall be liable for
failure to perform under this Agreement if such failure to perform arises out of
causes beyond the control and without the fault or negligence of the nonperforming party. Such causes may include, but are not limited to, acts of God or
the public enemy, fires, floods, epidemics, quarantine restrictions, freight
embargoes, and unusually severe weather. Force majeure does not excuse the
obligation to make payments that are due. This provision shall become effective
only if the party failing to perform immediately notifies the other party of the extent
and nature of the problem, limits delay in performance to that required by the event,
and takes all reasonable steps to minimize delays. This provision shall not be
effective unless the failure to perform is beyond the control and without the fault or
negligence of the nonperforming party.
The CM (as well as all
13.7.6. INDEPENDENT CONTRACTOR:
subcontractors) shall function as an independent contractor for the purposes of
this Agreement and shall not be considered an employee of the Owner for any
purpose. The CM shall assume sole responsibility for any debts or liabilities that
may be incurred by CM in fulfilling the terms of this Agreement and shall be solely
responsible for the payment of all federal, state, and local taxes which may accrue
because of this Agreement. Nothing in this Agreement shall be interpreted as
authorizing CM or its agents and/or employees to act as an agent or representative
of or on behalf of the Owner or to incur any obligation of any kind on behalf of the
Owner or Owner.
13.7.7. KICKBACKS: The CM certifies and warrants that no gratuities,
kickbacks, or contingency fees were paid in connection with this Agreement, nor
were any fees, commissions, gifts, or other considerations made contingent upon
the award of this Agreement. If the CM breaches or violates this warranty, the
Owner may, at its discretion, terminate this Agreement without liability of any kind,
including any unpaid amounts otherwise due for Work completed. The remedy
provided to the Owner herein as a result of a breach of warranty by the CM shall
be in addition to any other contractual or legal remedies which the Owner may
have.
13.7.8. NOTICE: All notices or invoices arising out of, or from, the
provisions of this Agreement shall be in writing and given to the parties at the
address provided under this Agreement, either by regular mail, facsimile, e-mail,
or delivery in person. All notices sent via Certified Mail are deemed effective three
(3) days after the date of postmark. Notices and invoices mailed through another
carrier (e.g., UPS or FedEx) are effective upon receipt.
13.7.9. SEVERABILITY: This Agreement is subject to all applicable federal
and state laws, rules, and regulations. Should any portion of this Agreement be
judicially determined to be illegal or unenforceable, the remainder of this
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Agreement shall continue in full force and effect, and either party may attempt to
renegotiate the terms affected by the severance.
13.7.10. NO WAIVER OF RIGHTS: The waiver of any breach of any term
or condition in this Agreement shall not be deemed a waiver of any prior or
subsequent breach. No delay or omission by either of the parties hereto in
exercising any right or power accruing upon the noncompliance or failure of
performance by the other party hereto of any of the provisions of this Agreement
shall impair any such right or power or be construed to be a waiver thereof. A
waiver by either of the parties hereto of any of the covenants, conditions or
agreements hereof to be performed by the other party hereto shall not be
construed to be a waiver of any subsequent breach thereof or of any other
covenant, condition or agreement herein contained.
13.7.11. SIGNS Neither the CM nor any of its subcontractors or other
employees, material providers or others providing materials or services for the
Project shall be allowed to erect any signs, billboards or advertisements on or
about the Project Site unless authorized in writing to do so by the Owner. In the
event that any signs are allowed to be posted, the CM shall furnish and maintain
all such signs as required by law and by the Contract Documents.
13.7.12. WATER:
Except as otherwise set forth in the Contract
Documents, the CM shall maintain the Project Site, including excavations, free
from any accumulation of water and shall dispose of any water (regardless of
source or cause) in a manner as required by law.
13.7.13. ROYALTIES, PATENTS AND COPYRIGHTS: CM shall pay all royalties
and license fees for which it is responsible. CM shall defend suits or claims for infringement
of copyrights and patent rights arising from construction of the Work and shall hold Owner
and Architect harmless from loss on account thereof, but shall not be responsible for such
defense or loss when a particular design, process or product of a particular manufacturer
or manufacturers is required by the Contract Documents, or where the copyright violations
are contained in Drawings, Specifications or other documents prepared by the Owner or
Architect. However, if the CM has reason to believe that the required design, process or
product is an infringement of a copyright or a patent, the CM shall promptly notify the
Owner.

[Remainder of Page Intentionally Left Blank.
Signature Page to Follow.]
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______________

IN WITNESS WHEREOF, the Owner and CM have affixed their signatures effective on
the date first written above.

CONSTRUCTION MANAG’
KIE WIT BUILDC.
By:
John

Vice President

STATE OF NEBRASKA

)ss.
COUNTYOFbUo(a-S

)

The foregoina instrument was acknowledged before me this &‘day of
2018, by
on behalf ofthe CM.
SIckf
.

ERLY A MC M LLEI
of Nebraska-General NotarV
y Commission Expires
December06, 2020
B

LubIic
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(.

_________________________________
_______________________________
___________
___________

______
______

OWNER
Douglas County Unified Justice Center Development Corporation (JCDC)

By:
Mary Ann Borgeson, JCDC Chair

By:
Diane M. Carison, JCDC Secretary

STATE OF NEBRASKA

)ss.
COUNTY OF

The foregoing instrument was acknowledged before me this
on behalf of the Owner.
2018, by

day of

Notary Public

STATEOFNEBRASKA
COUNTY

)

)ss.

OF

The foregoing instrument was acknowledged before me this
on behalf of the Owner.
2018, by

Notary Public
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day of

Exhibit A
Douglas County Justice Center
Scope of Project
To be attached upon acceptance and approval by CM and Owner
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Exhibit B
Project Cost Assignment Matrix

Cost Item
Corporate Expenses
Corporate Office Overheads
Business Development) Marketing
Training & Development
Professional Services & Affiliations
Accounting
Legal Services
Risk Manager
HR & Labor RelaLons
Licenses
Preconstruction Services
Estimating
Scheduling
C055tructability Reviews
Construction Supervisory Staff
EBG Area Manager
Sr. Project Manager
Project Manager 2
Project Manager 1
Project Engineer
Sr. Estimating Maage
General Superintendent
Superintendent 3
Superintendent 2
Craft Superintendent
Business Supervisor
Euternal Consultants
Kiewit Internal Consultants
Engineer 2
Engineer 1
Engineering Intern
Post Construction Services
Warranty Services
Administrative Expenses
Builders Risk Insurance
Contractors General Liability Insurance
Payment & performance Bond
Jobsite Operations
Trailers / Job Office
Office Equipment & SupplieS
Internet
Cell Phones
Postage & Couriers
Copiers
Thmporary Sanitary Facililies
Waler, Ice & Cups
Dumpsters & Containers
Fire Entinguishers
lob Site Signage
Drug Testing
Crane Liebheer 550 Tower Crane
Alirnak Scando 650FC
Telehandler
Vehicles, Fuel, Maintenance
Mobilization
Demobilization
Document Reproduction
Interim & Final Clearing
Situ Cleanup & Street Sweeping
emporary Utilities
Travel expenses
Moving expenses
Permits
Material Testing
Sun’ayrig & Layout
Temporary Utitities
Field Engineering & Equipment
Woiter/Summer Cor,dikons

KEG Fee

General
Conditions

Direct
Costs

Comments

X
X
X
X
X
X
X
X
X
X

x
X
X

John Sibley
PM Spencer

X
X
X
X

-

x

Joe Nanfito

X
X
X
X
X

x
X
X
X
X

With prior approval from owner

X

x
x

Owner option

X

If requested

x

tf required

X
X
X
X

x
X
X
X
X
X
X
X

-

x
X
X
X

x
X
X
X
X

x
X
X
X
X

x
X
X
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With prior approval from owner
With prior approval from owner

Exhibit C
Construction Hourly Labor Rates

To be established with GMP in Exhibit E
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Exhibit F
Financial Schedule
CM’s Fee, as defined in Section 1.12, shall equal three and nine-tenths percent (3.9%) of
the Construction Cost:
As set forth in Section 1.12 and 4.2.6, a fee for self-performed work other than General
Conditions as defined in Exhibit B, shall be ten percent (10.0%) on direct labor only as defined in
Exhibit C and shall be considered a Construction Cost subject to CM’s Fee.
Retainage under Section 1 .35 and the Agreement shall be ten percent (10%) of all costs
claimed under an Application for Payment with the exception of the CM Fee. Owner shall not
make payment for Retainage until the Final Payment of the Contract Sum or as specifically
approved in writing after fifty percent (50%) of the entire project cost and fifty percent of Owner
approved subcontractors and suppliers is complete; at which time no additional Retainage will be
retained, provided CM’s performance is acceptable. With Owner approval, subcontractor’s and
supplier’s retainage may be adjusted prior to 50% completion of the entire project. The CM shall
prepare with each application for payment the retainage remaining, if reduced, for each
subcontractor and supplier requesting a reduction of retainage.
In accordance with Section 3.1.2., Schematic Design Cost Estimate, the contingency
accompanying the projected cost of construction will be no more than seven percent (7%).
In accordance with Section 3.2.2., Design Development Cost Estimate, the contingency
accompanying the projected cost of construction will be no more than five percent (5%).
In accordance with Section 3.3.4., Construction Documents Cost Estimate, the
contingency accompanying the projected cost of construction will be no more than three percent
(3%).
In accordance with Section 4.2, Basis of Guaranteed Maximum Price, the CM’s
Contingency for additional cost shall be no more than two and five-tenths percent (2.5%) of the
Construction Cost.
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Exhibit G
Legal Description for Site
To be attached upon acceptance and approval by Owner

53

